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PRELIMINARY OBJECTIONS OF THE 

GOVERNMENT OF COLUMBIA 





! INTRODUCTION 

I 
1. On 6 December 2001 the Republic of Nicaragua lodged with 

the Registry of the International Court of Justice an 

l 
Application by which it instituted proceedings before the 
Court against the Republc of Colombia regarding a "dispute 
[that] consists of a group of related legal issues subsisting 
between the Republic of Nicaragua and the Republic of 
Colombia concerning title to territory and maritime 
delimitation"'. 

2. In particrilai. Nicaragua asked the Court to adjudge and 
declare: 

"First, that the Republic of Nicaragua has 
sovereignty over the isIands of Providencia, San 
Andrés and Santa Catalina and al1 the 
appuienant isIar~ds and cays, and also over the 
Roncador, Semana, Serranilla and Quitasuefio 
cays (insofar as they are capabIe of 
appropriation); 

Second, in the light of the determinations 
concerning title requested above, the Court is 
asked further to determine the course of the 
single maritime boundary between the areas of 
continental shelf and exclusive economic zone 
appertaining respectively to Nicaragua and 
Colombia, in accordance with equitable 
principles and relevant circurnstances 
recognized by general inten-rationaI law as 
applicable tu such a delimitation of a single 
maritime boundary," 

' AppI~cafton of~iicaagitn, para. 1. 



3. Tn its Order of 26 February 2002 the Court fixed 28 April 
2003 as the time limit for the filing of Nicaragua's Memorial. 
Nicaragua duly filed its Memorial on that date. In  its 
Memurial Nicaragua substantiaIIy reafi~med ir original 
request tu the Court, ai thotigh addi ng certain refinements. 
The case presented by Nicaragua remains, however, 
essentiaIIy one which concems sovereignry over the islands, 
cays and islets of the Archipehgo of San Andrés and 
Pr.ovidencia Ythe Archipelago of San Andrés"), and the 
maritime boundary iunning berween those rerritories and 
Nicaragua's mainland and insular features in the western part 
of the Caribbean Sea. 

4. As to jurisdiction, in its Application Nicaragua asserts that, 
"in accordince with the provisions of Article 36, paragraph 
1, of the Statute, jurisdiction exists by virtue of Article 
XXXI of the Pact of ~ 0 ~ 0 t h ' ' ~  and that "in accordance with 
the provisions of Article 36, paragraph 2, of the Statute, 
jurisdiction also exists by virtue of the operation of the 
Declaration of the Applicant State dated 24 September 
1929 and the Declaration of Columbia dated 30 ûcroher 
1 93T2.  In its Mernorial Nicaragua in effect simpl y repeats 
this assertion, wifhout fusther elaboration3. 

5. Not a single wurd is said by Nicaragua in ifs Mernoria1 on 
the reIationship between these two alleged titIes of 
jurisdiction -even though- as will be shown in Chapter III 
beIow, the Court has dealt at Iength with rhis issue in die 
Amed Actium case4. Nor does Nicaragua's Memorial refer 
ru the fact that CoIornbia had withdrawn its Declaration 
prior to the filing of Nicaragua's Application. 

Application of Nicurapn, para. 1. 
hlemarial of Nicaragiin, pata. 3, pp. 1-2. 
Border und Transborder Arnied Actions (Nicaragua v Hondiiras), Jurisdictian and 

Adrnissibili~, Judgnienr. 1. C.J. Repor~s 1988. 



"' .:- . , 

n. Columbia's PreIiminary Objections 

6. In accordance wirh the provisions of Article 79, paragraph 
1, of the RuIes of Court, as amended with effect from 1 
February 2001, Colombia has the honour to submit the 
present Preliminary Objections. Colombia's Preliminary 
Objections relate to the jurisdiction of the Court and to other 
matters a decision on which is sought before any further 
proceedings on the merits. Those Preliminary Objections 
address the two titles of jurisdiction invoked by Nicaragua. 
Those Prelirninary Objections will be set out in full in 
Chapters II and TI1 of this Pleading. 

III. CoIombia's Position: An Overview 

In ils Application, Nicaragua slates that the case it seeks tu 
bnng befure the Court concerns fa) the issue of sovereignfy 
oves certain islands and cays fuming the Archipelago of San 
Andrgs in the Caribbean Sea, and @, in the Iight of the 
Court's detemination of that issue, the course of the 
maritime bomdary beiween the areas of confinenta1 sheIf 
and exclusive econornic zone appertaining respeciively to 
Nicaragua and ~ o l o m b i a  

8. Both those matters were definitively settled by a treaty 
concluded between Colombia and Nicaragua more than 70 
years ago following a dispute between the two States which 
had arisen with regard to the Mosquito Coast and the 
Archipelago of San Andrés, including the Islas Mangles 
(Corn Islands). Thus, by instituting these proceedings 
Nicaragua is seeking to reopen a matter which has long 
since been settIed. 



A. T H E  HISTORICAL BACKGROUND IN OUTLiNE 

9. Colombia and Nicaragua became independent States 
following the break up of the Spanish coIoniaI Empire in 
the Arnericas in the early years of the nineteenth century. 
At that time the ArchipeIago of San Andrés -which then 
included the IsIas MangIes (Cotn Islands)- and part of the 
Mosquito Coast were part of the Spanish ViceroyaIty of 
Smta Fe (or Viceroyalty of Nueva Granada), the 
foreruniler of present-day Colornbia. Frorn the time that 
Colombia becanle an independent nation and right up tu the 
present tima, the islands and cays of rhe Archipelago of San 
Andrés -as it is known today5- have always been fully and 
exclusively adrninistered by Colombia and have been under 
Colombian sovereignty, subject only to a transient dispute 
between Colombia and the United States of America -but not 
involving Nicaragua- regarding sovereignty over three of the 
Archipelago's cays (Roncador, Quitasueho and Serrana) 
which was resolved by agreement between Colombia and the 
United States, with the latter's renouncing al1 claims to 
sovereignty over them. Colombia has exercised its 
sovereignty and carried out counrIess acts of governrnenra~ 
arrthority and administration in those islands and cays of the 
Archipelago of San Andrés for nearIy two centuries. 
CoIombia has throughout dune su prrbIicIy, peacefirlly, 
uninfemptedly and à t i h  de sowernin. In short, ever since 
rhe break up of the. Spanish Empire, sovereignty over the 
Archipelago of San Andrés has been vested in and exercised 
by Columbia, and Columbia alune. 

IO. In marked contrat, throughout the period since Nicaragua's 
own independence in 182 1 and up to the present time, none 
of the islands, cays or islets of the Archipelago of San 
Andrés has ever been under Nicaraguan sovereignty or, 
much less, administered by Nicaragua in any particular or 
degree., Nicaragua's claim that the islands and cays of the 

Unless otherwise specified, ail refcrctices Io the Archipelago of San Andrks are ta bt 
understood as meaning the Archipelago as it i s  known roday. Sce Chaprer 1, para. 1.8. 



ArchipeIago appelrained tu Nicaragua in 182 1, 1823, 1838, 
or at any other tfme, iS sirnply preposterous. 

I 
I 

As regards the Mosquito Coast, in die 1 9 ~  century it was 
under direcr control of Great Britain and their Miskito 
protégés. Since the very emergence of Columbia as an 
independent State, Colombia, on the basis of the titles 
derived from the Spanish Crown, asserted its rights of 
sovereignty and jurisdiction over that coast first against the 
British Govemment, and i?om the rnid-1gfi century, against 
Nicaragua as well. Despite the fact that Nicaragua in 1860 
signed the Treaty of Managua (Wyke-Zeledon) with Great 
Britain, the Miskitos -under British protection- continued to 
hold the effective control over the coast that officially came 
ru be known as "Resenra Mosquitia" (Mosquito 
Reservatiori). This situation prevailed untiI 1894 when 
Nicaragua, with the support of the United States, began to 
exercise some presence on ille aforemenf ioned coast. 
Columbia, for its part, continued tu aserî its rights over the 
Mosquito Coast against Nicaragua, but wi t hout being able to 
resoIve the matter between the two countiies. 

12. The differences befween bath States were comporinded by 
the fact that, in 1890, Nicaragua occupied the Islas MangIes 
(Corn Islands) by force in an act that was duly protested by 
Colombia. This occupation only affected the Islas Mangles 
(Corn Islands) while the other islands, islets and cays of the 
Archipelago of San Andrés continued to be under full 
Colombian sovereignty and jurisdiction. 

13. ln 1913 Nicaragua for the first time advanced claims to 
certain islands of the Archipelago of San Andrés. Thus, the 
subject niafier of the controversy between the two countries 
comprised the Mosquito Coast and the Arcliipelagu of San 
Andrés of which the IsIarj MangIes (Con1 Islands) were part. 
AAer protracred negofrations between the two States, the 
matter was definitive1 y seitled by the Treaty Concerning 
Tenitorid Questions at Issue behveen CoIombia and 
Nicaragua conclüdd in 1928 and its ProtocoI of Exchange of 



Ratifications of 1930. This instrument, aIso known as the 
Esguema-Bhrcenas Treaty, was discussed and approved by 
the Congresses of both States. The 1928 Treaty and its 
Protoc01 of Exchange of Ratifications of I930 was registered 
wiih the League of Nations by Columbia on 16 August 1930, 
and by Nicaragua on 25 May 1932. 

14. In that Treaty and ifs Protoc01 of Exchange of K;itiIicalions, 
the Parties stated that they were "... desirous of putting an 
end lo the territorial dispute pending berween fhem ..."' (as 
the Treaty's prearnbIe r~cites). By Article 1 Nicaragua 
expressly rvcognized Colombian sovereignty over the 
Archipelago of San Andrés. Nicaragua also agreed in that 
Treaty that in respect of three of the Archipelago's 
cays -Roncador, Quitasueho and Serrana- "sovereignty.. . 
[was] in dispute between Colombia and the United States": 
Nicaragua thus acknowledged that it had no claims to them. 
For its part, Colombia recognized Nicaragua's sovereignty 
over the Mosquito Coast and over the Islas Mangles (Corn 
Islands), two islands which were also part of the Archipelago 
of San Andrés. Moreover, the parties also agreed upon the 
82OW Meridian as the maritime iimit b e ~ e e n  CoIombia and 
Nicaragua. 

15. Thereafter, both States conducfed thernseIves consis~enfly 
with the provisions upon which ihey had agreed in thal 
Treaty of 1928 and its ProlocoI of Exchange of Ratif?catiuns 
of 1930. In accordance with its ternis Columbia continried to 
exercîse its unintempfed sovereignq and administrarion of 
the ArchipeIago of San Andrk, and exercised aurhority and 
jurîsdiction over the maritime areas to the east of Meridian 
82OW. Nicaragua never exercised any such sovereign~, 
administration, authority and jurisdiction over Colombia's 
Archipelago and maritime areas to the east of the meridian. 

Unlcss an oficial soiirce for a translation is identified, translations have been prepared  OF 
the purposes of this Pleading. 



- . J  

B. NICARAGUA*~ A ~ E M P T S  TO REOPEN THE Q ~ ~ ~ ~ l O ~ ~  
SETTLED BY 'THE 198  TREATY AND ITS PROTUCOL OF 

EXCHANGE OF RATIFICATIONS OF 1930 

16. Four decades after the enrry into force of the 1928 Treaty 
and its Protocof of 1930, in 1969 Nicaragua, for the first 
time ever, purported -without questioning the validity or 
effectiveness of the 1928 Treaty as a whoie- to carry out 
activities in areas to the east of the agreed boundary along the 
82" W Meridian, by granting survey permits and oil 
concessions in those areas. Colombia protested to the 
Nicaraguan Govemment. 

17. A decade later, in 1980, by which time the Treaty had been 
in force for 50 years, Nicaragua unilaterally purported to 
discIaim the 1928 Treaty, by dedaring it nul1 and void. Just 
as CoIornbia had rejected Nicaragua's earIier attempt ru 
cmy  out acctivities in areas tu the east of the agreed boundary 
aIong the 82" W Meridian, Colombia again rejected rhis 
hrther attempt tu vitiare a boundary and territorial rreaty 
which it continued tu apply without interruption. NaturaIIy, 
CoIombia con~inued tu exercise its sovereignty and 
jurisdiction over the ArchipeIago of San Andrés and irs 
appurtenant maritime areas, as it had been doing for almost 
two centunes. - 

18. By instituting these present proceedings, Nicaragua is 
continuing to pursue its attempt to disclaim a treaty 
settlement which was arrived at after painstaking 
negotiations, and which has now endured for just over 70 
years. 

C ,  COLOMBIA'S PRELIMMARY OBJECTIONS 

19. Colombia submits two PreIiminmy Objections, reIating tu 
rhe jurisdiction of the Court and tu other rnatters a decision 



on which is sought before any further proceedings on the 
merits. 

20. As noted above (paragraph 4), in its Application (and 
substantiaIIy repeated in i ts MernoriaI) Nicaragua refers tu 
two tities of jurisdictior~. 

21. First, Nicaragua contends in ifs AppIication fhat "filn 
accordance with the provisions of Article 36, paragraph 1, 
of the Statute, jurisdiction exists by virtue of Article XXXI 
of the Pact of Bogota", a treaty tu which both Nicaragua 
and Columbia are parties. Nicaragua rnakes no menrion of 
any other reIeva11t provision of the Pact. 

22. Second, Nicaragua contends that "in accordance with the 
provisions of Article 36, paragraph 2, of the Statute, 
jurisdiction.. . exists by virhie of the operation of 
Declaration of the Applicant State dated 24 September 
1929 and the Declaration of Colombia dated 30 October 
1 93 7". 

23. Nicaragua accordingly rests its Application in the instant 
proceedings on the same two titles of jurisdiction as fhose 
on which it relied in its AgpIication against Honduras in the 
Avmed Actions case, where the Court summarized them as 
follows: 

"micaragua] asserts lhat the Court couId 
entertain the case both on the basis of ArîicIe 
XXXI of the Pact of Bogoti and on rhe ba is  
of the declarations of acceptance of 
cornpulsory jurisdiction made by Nicaragua 
and Honduras under Article 36 of the 
u ta tu te."^ 

' Border and Transborder Armed Acricmm [Nicaragzia v. Hondiirus], Jurisdiction and 
Admissibility, Jzidgmeni, 1.C. J. Reports 1988, p. 82, parn. 26. 



- .  
However, the Court specified that 

"Since, in relations between the States parties 
to the Pact of Bogoti, that Pact is governing, 
the Court will first examine the question 
whether it has jurisdiction under Article 
XXXI of the ~act."' 

24. According to Article 79, paragraph 1, of the Rules of Court 
(as amended on 5 December 2000), 

" h y  objection by the respondent tu the 
jurisdiction of the Court or tu the admissibilify 
of the application, or other objection rhe 
decision upon which is reqrrested before any 
frirtker proceedings on the merits, shaI1 be 
made in writir-rg as soon as possible, and not 
later than three months after the delivery of the 
Memarial ." 

25. Three categories of objections are provided for in this Rule, 
two of them specific, and the third of a general nature: 

(a) objections to the jurisdiction of the Court; 
fbf objections to the admissibility of the Application; 

and 
fc) other objections the decision upon which is 

requested before any furtker proceedings on the 
11 rnerits - in the French version of the Rules: foufe 

autre excepfiun sur laqtleife ie défevrdelv demande 
u ~ e  &cision avant que fa prorédm sur le fond se 

? t poursuive ... . 

26. As the Court has noted in the Lockerbie case, the "field of 
application ratione naateriue" of Article 79 of the Rules "is 

0 Border and Transborder Arnted Actiom flicuragua v. Honduras), Judgement, ICJ Reports 
1988, p. 82, para. 27. Emphasis added. 



thus not limited solely to objections regarding jurisdiction 
and admissibility", but extends tu any "other objection" 
which possesses a 'preliminary chasacter' insofar as its 
purpose and effect, as ascertained by the Court, are "tu 
psevent, in limine, any consideration of the case on the 
meri ts."' 

27. In respect of Nicaragua's claim to base the jurisdiction of 
the Court on Article XXXI of the Pact of Bogota, 
Colombia, on the basis of Article 79 of the Rules, submits a 
preliminary objection on which it respectfully requests the 
Court to rule in limine Eitis, in accordance with the 
procedure set out in that sarne article. 

28. The Arnerican Treaty on Pacific Setflement, offrciaIIy 
known as the "Pact of Bugota)', was adopted in Iine with 
Article 26 of the Chafler*of the Organization of American 
Sfates. It is an imporiant element in rhe Inter-Arnerican 
systern for the pacific sertlement of disputes. ArticIe X X X  
of the Pact uf Bugofa reads as foI1ows: 

"In conforrnity with Article 36, paragraph 2, 
of the Statute of the ~nternational Court of 
Justice, the High Contracting Parties declare 
that they recognize, in relation to any other 
American State, the jurisdiction of the Court 
as compulsory ipso facto, without the 
necessity of any special agreement so long as 
the present Treaty is in force, in al1 disputes of 
a juridical nature rhar arise among thern 
concerning: 

" Qttes{io~s o/lrrferprerf~fion and AppIicc~ilon of ifie 1 97 1 .Mo~ffrenI Convention trri~ing fionr 
ilre Reriai Inc:iderr~ of Lo~*kerbie {Libym Ar& Jmnniahirijo v. Uniied king da^^^,]. P ~ e l i m i m y  
Objeciifins, JJEcgrncM i.CJ. Rep0rf.r 1998, p. 25, pdtri. 47. The Court used ~ h e  SdmC 

Ianguagc in ifs Judgment of Ihe samc daIe in rhc paraIlel case brought against IIre United 
S~atcs {lbid., at pp. 13 1-2, para. 46). 



(a) !. The interpretation of a treaty; 
(b) Any question of international Iaw; 
(c) The existence of any fact 

which, if established, would 
constitute the breach of an 
international obligation; or 

(d) The nature or extent of the 
reparation to be made for the 
breach of an international 
obligation." 

29. Article XXXT, however, does not of itself dispose of the 
matter which Nicaragua now seeks to put before the Court - 
narnely sovereignty over the Archipelago of San Andrés and 
the maritime bomdary behveen Colombia and Nicaragua. As 
wiII be shown later on1: it is essential tu read the Pact of 
Bugota. as a whole, and r-rot selectiveIy a Nicaragua does. 
Artide II of the Fact provides that the parties bind 
thernseIves tu use the procedures established therein (good 
ofices, medialion, investigation, conciliation, j udiciaI 
procedure and arbifration), in the marner and under the 
condi tiuns pruvided for in the Pact itseIf. 

30. In this context, f u I I  accot.int must therefore a1so be taken of 
Article VI of the Pact. That Article reads: 

"The aforesaid procedures [which include those 
of Chapter TV relating to Judicial Procedure, in 
which Article XXXI appears], furtherrnore, 
may not be applied to matters already settled by 
arrangement between the parties, or by arbitral 
award or by decision of an international court, 
or which are govemed by agreements or 
treaties in force on the date of the concIrrsion of 
the present Treaty 1i.e. 30 ApriI 1948, when the 
Pact was signed]." 

Sec paras. 2.5 tuid ff. 



procedinaientos a los asuntos yu resueltos por 
arreglo de las partes, O por  aud du arbitral, O 

POT sentenciu de un tribunal internacianai, o 
que se haIIen regidos por tlcuerdos o tratados 
en vigencia en fa fecha de fa ceiebracib~ dei 
presen fe Pacte. " 

3 1. Article VI thus seequires that Article XXX "not be applied'' 
tu the nlatters referred to, nameIy (a) ihe matfers already 
settled by the arrangement ernbodied in the 1928 Treaty 
and its Protom1 of Exchange of Ratificarions of'1930, and 
(b) rnatters governed by a treaty in force on 30 ApriI 1948, 
as uncor-itestably and incontestably the 1928 Treaty and its 
1930 Protocol was. By virtue of Article VI, therefore, 
Article XXXl reIied on by Nicaragua to found the 
jurisdiction of the Court is inapplicable on both grounds, 
and the Court cannot have jurisdiction under that 
inapplicable Article XXXI as such. 

32. Article Vf of the Pact of Bogcith is not, however, the only 
other relevant provision which must be taken into account. 
Article X X X M  provides (in accordance wirh normal 
practice) that if there is any dispute over the Court's 
jurîsdiction, then the Court must decide that issue. And if 
the Court reaches the concIusion rhar on the basis of Article 
VI it is without jurisdiction to hear the dispute submitred to 
it, then under AriicIe X X X N  the controversy "shaII" be 
decIared "ended" (terminée, berminadff). The Pacr of 
Bogota expressIy gives the Court jurisdicrion to make this 
declaratioi~. What the Court is withorrr jurisdiction to do is 
to hear the controversy anew, as if it were not already 
settled by an arrangement between the Parties or governed 
by a treaty in force on 30 April 1 948. 

33. In short, the very Pact of Bogota invoked (selectively) by 
Nicaragua requires instead (when read in full) that the 
Court must declare that the controversy is ended. 



34. The exception 'contained in Article VI of the Pact of 
Bugota ensures thai the rnatters referred to cannot be 
reopened. As wiII be shown in Chapter II, the travaux 
prkparafoires af f he IX International Con ference of 
American States, in relation tu Article VI, confirm the 
intention of the States P a q  not to appiy the procedures set 
forth in the Pact to matters which have already beer-r settIed 
by arrangement between the parties, as well as those 
governed by agreements or treaties in force on the date on 
which the Pact was signed, 

35. ThemeaningandeffectofArticlesVIandXXXIVofthe 
Pact are thus clear. In the present proceedings, the dispute 
having been settled by the 1928 Treaty and its Protocol of 
Exchange of Ratifications of 1930, a declaration by the 
Court that the rnatter is "ended" (terminée, terminadu) is 
what the Pact reqrrires. If Nicaragua's Application were 
aIIowed to proceed, the dispute with regard tu the 
Archipelago of San Andrés which had arisen in 1913 
berween the M o  corntries and which they settled in 1928 
after protracted negotiarions, wouId thus revive more than 
seventy years Iater, and the whole issue, including 
Columbia's rights over the Mosquito Coast and the Mas 
MangIes (Corn Islands), would now be brought back to 
square one. 

36. The scope of the 1928 Treaty and its 1930 Protocol of 
Exchange of Ratifications is clear. 

37. First, as regards territorial possessions, it establishes that 
Nicaragua recognizes Colombia's sovereignty over "the 
islands of San Andrés, Providencia, Santa Catalina and al1 
the other islands, islets and cays that form part of the said 
Archipelago of San Andrés", and that Colombia recognizes 
Nicaragua's sovereignty over the Mosquito Coast and the 
IsIas MangIes (Corn Islands). Second, the Treaty provides 
that the cays of Roncador, Quitasueno and Ser~ana, are not 
corisidered tu be included in it, ori the grorrnd that 
sovereignty over thern "is in dispute between Colombia and 



the United States": since the Treaty could only have 
applied to those cays on the baçis that they were part of the 
Archipelago, it follows that Nicaragua has recognized that 
they are part of the Archipelago, 'md since further the 
dispute over sovereigntjr over them was said ru be a matter 
berween onIy Columbia and the United Scates, it foIIows 
that Nicaragua aIso agreed that ir had no cIaim IO 
sovereignty mer  them. 

38. As regards the maritime area, on Nicaragua's initiative the 
Iine of the Meridian 82"W was agreed between both 
countries and a provision was incIuded to thar effect in the 
Protocol of Exchange of Ratifications of 1930. it provided 
that "the Archipelago of San Andrés and Providencia, which 
is mentioned in the first clause of the referred to Treaty, does 
not extend west of the 82 Greenwich meridian". In so 
stipulating, the parties agreed that Colombia's rights 
extended to the east of that meridian and therefbre, that the 
rights of Nicaragua extended to the west of Meridian 82" W 
- in other words that this meridian would be the boundary 
between both countries. 

39. Nicaragua argues that the provision in the Protocol of 
Exchange of Ratifications regarding Mendian 82" W is a 
western buundary for CoIornbia vis-à-vis Nicaragua but no1 
an eastern boundary for Nicaragua vis-&-vis Colornbia: rhis is 
incoherent. It is inconceivable that a borrndary that divides 
the areas of jurisdiction appel-iriing tu two bordering States, 
negor iated and established by agreement between the parties, 
can be cor-rsidered as a borrndary for onIy one of them and 
not for the other.- II is evident that the jurisdiction of one 
Stare ends where fhat of fhe 0 t h  begins. 

40. The debate in the Nicaraguan Congress confirms the 
meaning of the incorporation in the Protocol of Exchange of 
Ratifications of the provision regarding the 82" W Meridian: 
the ternis used included a "border': a "dividing 2ine ofthe 
waters in dispute", a "delirnitutiovi ", a "demarcation of the 



dividing line"I1 - in-other words: a boundary between the 
two corintries. ~ u i ~ h è r  miinnation of the characier of the 
82' W Meridian as a boundary between both States lies in the 
fact that, for a very long period, both countrÎes conducted 
themselves as regards the boundary in accordance with the 
agreement included in that provision. 

4 1. It is thus clear that the 1928 Treaty and its 1930 Protocol of 
Exchange of Ratifications cover precisely the issues which 
Nicaragua is seeking by its Application to reopen. 

42. Nicaragua adds, however, an argument that seeks to deny 
present IegaI force to the 1928 Treaty and its 1930 Protocal 
of Exchange of Ratifications. ï l ~ e  T~afy is, argues Nicaragua, 
nuII and void; moreover, su Nicaragua ârgrres, Columbia 
has itseIf acted in breach of it, and thus rhe Treaty has been 
teminated by that breach. Neither of fhese argrirnents 
wirhstands scmtiny. 

43. Nicaragua argues first that the Treaty was concluded in 
breach of the provisions of the Constitution of Nicaragua at 
the time, and second, that in concluding the Treaty 
Nicaragua was subject to coercion by the United States. 
Both arguments are on their merits (or lack of them) wholly 
unconvincing (as ; wiH be dernonstrated in paras. 1.99- 
1. l 1 1 below). 

44. Nicaragua knows this. Nicaragua aIIowed fi@ yeas tu 
elapse without voicing any challenge tu the vaIidiry of the 
1928 TreaQ and its Protoc01 of Exchange of Ratifications 
of 1930. In its judgment of 1960 in the case conceming the 
Arbitral Award made by the King of S p i n  on 23 December 
f 906, the Court found that "Nicaraguats faiIure to raise any 
question with regard tu the validity of the Award for 
several years.. . debars it from relying subsequently -on 
cornplaints of n~llity"'~. Nicaragua's six year delay in that 
case may be compared with half-centuy delay before 

"SCC Chapter 1, paras. 1.59, 1.6 1 - 1.63. 
"I.C:J. Reports 1960, pp. 213-214. 





even when Nicarygua in 1969 ptrported to carry out 
activities tu the eaii of the maritime boundary agreed along 
the 82" W Meridian, or in 1980 when it purported to 
declare the 1928 Treaty as a nullity, did Nicaragua put 
furward an argument of this nature. 

48. Nicaragua cannot now be heard tu argue that Columbia, by 
irnplementing the 82"W Meridian as a maritime boundary - 
as agreed in 1930- and cornpIied with frorn then on- is in 
breach of the 1928 TI-eaiy with the resuli lhat that Treaty 
has been terminated or is subject tu termi~~ation, A purpose 
of su extraordinary a daim is to vitiate Colombia's valid 
objections tu jurisdiction. Were the Court to sustain such an 
argument, it wouId permit a Rate to evade limitations on 
the jurisdiction of the Court by means of a spurious claim. 
The presenlation of aIIeged violations befure the Court 
wciuld ihen of itçelf suE~ce to render those m a t i o n s  -which 
are an expression of the will of States- ineffectual. 

49. In short, the 1928 Treaty with its 1930 Prolocol of 
Exchange of Ratifications is valid, and is in force. 

2. In respect ofAr!icie 36, paragaph 2, of~he Starute: the OpfionciE A 

Clause Decia~tltiuns 

50. As noted earlier (para. 23), the Cour? has heId that where a 
State relies both on Declarations under the Optima1 Clause 
and on provisiorls of the Pact of Bugota, it is the latter whîch 
"is gu~erning"13, su much so th&, when the Court has 
jurisdiction under the Pact of Bogoti, it has no need ro 
consider whether it h a  jurisdiction aIso by vime of Sie 
Parties' OptionaI Clause Declarations. Since in the presenr 
proceedings the Cour$ h a  jurisdiclion -and indeed has the 
duty- under Article XXXIV (in accordance with Micle VI) 
to declare Yhe controversy ended", there is no need, and 

l 3  Border nnd Transborder Armd Actions (Nicuru~u v. Honduras), Jurisdiction and 
Admissibiiiv, Judgmeni, ICJ Reports 1988, p. 82, para. 27. 



indeed no room, for the Court to consider whether it might 
have jurisdiction under the Optional Clause. 

5 1. In any event, as decided by the Court in the Ar-med Actions 
case14, jurisdiction under the Pact is governing and hence 
exclusive. So, whether there existed or not on the day of the 
Application a jurisdictional title based on the Optional 
Clause system does not affect the Court's jurisdiction under 
the Pact of Bogota. Therefore, whether Colombia's 
Declaration was stiIl valid or not on the day of the 
Application is immaterial. 

52. Nevertheless, since Nicaragua asserts that "jurisdiction also 
exists" in accordance with the provisions of Article 36, 
paragraph 2, of the Statute, Colombia wil1 show that the 
Court's jurisdiction in these poceedkgs can in no way be 
based on the Parties' Declarations under the Optional Clause 
system. There are hvo reasons for this. 

53. First, Nicaragua fails to note in its Mernorial that Colombia's 
Optional Clause Declaration of 30 October 1937 was 
terminated by Colombia with irnmediate effect on 5 
December 2001 that is, before the filing of Nicaragua's 
Application on 6 December 200 1. 

54. Consequently, at the rime when Nicaragua's AppIication was 
submitted tu the Court kr-e  was no rnuruaIity of acceprance 
of the Oprional CIause by the Applicant and Respondent 
Stares, as is required by h i c I e  36, paragraph 2, of the 
Statute of the Corrrr. The COLM does not have jwisdiction by 
virtue of Nicaragua's Declararion aIone. The pracrice of bofh 
CoIombia (in 1937 and 200 1) and Nicaragua (in 2001) has 
been to interprer their respective DecIarations as subject to 
withdrawa! or amendment with immediate effect. 

55. Second, even raking CoIombia's teminated Declaration as if 
it had been in force at the time of the submission of the 

I4 f30i-d~~ and 5arisborder drmed Acrions fi~carugirn Y. HoncIurc~r). Jurisdrrri~n and 
Ad~mssrbiliv, Judpemeni, ICJ Reporfs 1988, p. 82. pa!x 27. 





IV. Contents of the Present Pleading 

60. On the basis of Article 79 of the Rules of Court, Colombia 
accordingly raises two prelimjnary objections to the effect 
that, fmt, in accordance with Articles VI and XXXlV of the 
Pact of Bogota the Court is "without jurisdiction to hear the 
controversy" and therefure the Court shall declare the 
L b c ~ n t r ~ ~ e ~ y  ... ended", and second, ihat the Court has no 
jurisdicfion under ArticIe 36, paragraph 2, of its Statute. 

61. The present pIeading, in addition tu fhis Tntrcrductian, 
consists of five Chapters dealing with the fol Iowing rnatkrs: 

Chaprer 1 Background of the case 

Chapter II In accordance with Articles VI and XXXIV of 
rhe Pact of Bugota, the Court is "withorir 
jurisdiction to hear the controversy" and 
f herefure shaI 1 declare the "cont roversy . . . 
end& 

Chapter. III The Deciarations of Colombia and Nicaragua 
under the Optional Clause do not afford the 
Court jurisdiction 

Chapter IV Short surnmary of Colombia's reasoning in 
these Preliminary Objections, and 

Chapter V Colombia's Submissions. 

62. The Preliminary Objections also include two additional 
volumes. Volume 1 comprises documentary annexes and 
Volume III contains a set of maps. 
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CHAPTER 1 

BACKGROUND OF THE CASE 

1. The Parties before the Courf 

! 
i 1.1 The Parlies before the Court are States which both have 
I coasts on the Caribbean Sea. Columbia is divided into 32 

"Depariamentos" (provinces), one of them being according 
to ArticIes IO1 and 309 of the National Constitution, the 
"Departamento Archipiétago de San Andrés, Providencia y 
Santa Caialina". This province comprises aII the isIands, 
islefs and cays in the Archipelago of San Andrés. 

1.2 Nicaragua is divided into 15 provinces and 2 autommous 
regions. These regions are the North Atlantic and South 
Atlantic, whose territories are part of what was fomerly 
loiam as the M o ~ t o  niis cms~d zone is gqmphicaIly 
and soeiaIIy diflerenr from the rest of the country. 

1.3 Since the beginning of Colombia's independent life, the 
Archipelago of San Andrés has been an integral part of its 
territory and, as such, has dways been expressIy included in 
its domestic law. In contrat, Nicaragua has never in irs 
domestic Iaw specified that the Archipelago of San Andrks is 
pari of its territory. 

IL The Geographical Area 

1.4 TheArchipeIagoofSmAndrésis1oc;itedatthesouth-west 
end of the Caîbbean Sea, in the general m a  comprised 
between Iatitrrdes 16' 30' N and I l 0  00' N and longîh~des 



82" 00' W and 78" 00' W, tu the east of Honduras, the south- 
west of Jamaica, the easr of Nicaragua, the norih-east of 
Costa Rica and the north of Panama. Map No. 1 illustrates 
tlis geographical area. 

1 -5 Colornbia has fixed its maritime buundaries in the Caribbem 
thruugh a series of h-eaties with its neighbours in the areai5 
(See Map No 21, beginning with the 1928 Treaty and its 
Protucol of Exchange of Ratifications of 1930, concluded 
with Nicaragua. Thereafter, maritime boundâry treaties have 
been concluded with Panama, in 1976 with Costa Rica, in 
1977; with the Dominicrrn Republic, in 1978; with Haiti, in 
1978; with Honduras, in 1986; and with Jamaica, in 1993'~. 

1.6 Subsequent to the 1928 Treaty and its 1930 Protucol with 
Nicaragua, the maritime deIimitation Iines estabJished in the 
treaties signed by Columbia with Panama, Costa Rica, 
Honduras and Jamaica, were drawn between fhe ArchipeIago 
of San Andrés and k e  main m a t s  of those States. The treafy 
with Jamaica no1 onIy establishes a maritime bamdary, but 
dso a joint regirne area befween the twu countries, fur 
purposes of controI, expIoration and expioiration of the Iiving 
and non-Iiving resources. The Iimits of thar joint regirne area 
were likewise built by drawing Iines behveen the 
Archipelago of SLm Andrés and the Jarnaican Coast. Even 
rhough the treaty wirh Cosra Rica has not been ratified, it has 
been appIied bo~afides by the Parties since the vety moment 
of its signame. Thar treaty, signed by the CoIombian 
hbassador  in Costa Rica and the Foreign Aflairs Minisrer 
of that country, GonzaIo J. Faccio, establishes a deIirnitation 
Iine between the Cusra Rican coast and the islands and cays 
of rhe ArchipeIago of San Andrés. Moreover, CoIombia has 
conclrided several treaties that take into accorrnt irs 
aforemenrioned buundaries in rhe Carîbbem Sea on matters 
such as dmg interdiction. 

'' I f  is tiorewfirthy that CoIotnbia has çonclrrded maritime deIimiration trcaties in ihe Pa'ricific 
Octan as weII, wirh CosIa Rica, Panatiiâ and Ecuador. 

Annex 1, a-g: CoIonibia's Maririme DrIimiiation Trearics in rhz Caribbeati. 



1.7 Historically, the Archipelago of San Andrés was formed by 
the Archipelago of San Andrés as it belongs to Colombia 
today and the Islas Mangles (Corn Islands) whose 
occupation and lease by Nicaragua had given rise to 
Columbia's protests in 1 890 and 19 13 respectively. 

1.8 The Archipelago of San Andrés today is fomed by the 
isIands of San Andrés (including Johnny Cay, Hayne's Cay, 
Rose Cay, Cotton Cay and Rocky Cay) Providencia 
(inclrrding Low Cay, Basalt Cay, PaIm Cay, Cangrejo Cay, 
Hermanos Cay and Casa Baja Cay) and Santa Catalina; the 
Cays of Roncador (including Dry Rocks), Quitasuefio, 
Serrana (including North Cay, Little Cay, N m w  Cay, South 
Cay, East Cay and Southwest Cay), Serranilla (including 
Beacon Cay, East Cay, Middle Cay, West Breaker and 
Northeast Breaker), Bajo Nuevo (including Bajo Nuevo Cay, 
East Reef and West Reef), Albuquerque (including North 
Cay, South Cay and Dry Rock), and the group of Cays of the 
East-Southeal -"Cayos del Este-Sudeste"- (i ncluding 
Bolivar Cay or Middle Cay, West Cay, Sand Cay and East 
Cay), as weli as by other adjacent islets, cays, banks and 
atoIIs fMap No. 3, Chari COL 004, depicts the Archipelago). 

1.9 The Cays of Albuquerque, the westernmost feature of the 
Archipelago, are located 10 nautical miles to the east of the 
82" W Meridian and some 100 nautical miles off 
Nicaragua's mainland coast. Bajo Nuevo -the easternmost 
cay- is located 70 nautical miles east of Serranilla Cay, 122 
nautical miles off Jamaica's coast, and 269 nautical miles 
off Nicaragua's mainland coast, Ttie Archipelago has a 
maximum elevation above sea 1eveI of 350 metres 
(approximatel y 1 1 50 fef). 





municipalities -Sa? Andrés (on the- island of San Andres) 
and Providencia (cornprising the isikd of Providencia and 
Santa Çatalina} - are, as in every other Department in the 
country, elected by popular vote according to the 
Colombian Constitution and law. The Archipelago 
~epartrnent elects two Representatives to the House of 
Representatives of the National Congress and its inhabitants 
participate in countrywide elections (Presidential, S enate, and 
others). 

3 In San Andrés and in Providencia, the JudiciaI Branch 
operates in full. TI-rere is aIso a Custorns District, part of the 
National Tax and Customs Direction. Likewise, the 
Archipelago has always had the presence of the authorities 
and agenrs of the NationaI Police. 

1.14 On the islands and cays of the Archipelago, there are 
Colombian Navy detachments responsible for the operation 
and maintenance of the lighthouses and navigational aids, 
control of fishing, and the interdiction of shipments of illicit 
narcotics. 

1.15 As regards the ca$, tradifiondIy and historic~11~ they have 
aIways been the fishing grounds for the people of the 
Archipelago of San Andrés who carry out their aclivities on 
the bais of Colombian govemental reg~rlations. 

1.16 Colombia's unintempted sovereignty over the Archipelago 
of San Andrés has been duly recognized by the international 
community in general and Nicaragua in particular. Thus, for 
instance, in the mid 20Ih century, Nicaragua appointed 
consuls in San Andrés and on several occasions has 
requested the Colombian authorities flight and fishing 
permits, and its naGonals have traditionally requested 
Columbia tu gant visas and tourisrn cards to visit the 
Archipelago. 





1-21 Within the framework of international agreements or under 
the express autho~sation of the Colornbian Govemment, 
nationah of other'countries may c m y  out fishing acrivities in 
the maritime areas of the Archipelago. Al1 fishing activities 
perfomed in the area are subject to strict conservation 
measures established by the Colombiam Governrnent. 

I l i .  The ColoniaI and EarIy Post-CoIoniai Era 

1.22 The parts of the Spanish Empire in the Americas relevant for 
the present proceedings were the Viceroyalty of Santa ~ e ' '  
(comprising rnostIy the present-day Republic of Colombia) 
and the Captaincy General of GuatemaIa (which incIuded 
part of what is now mainland Nicaragua}. 

1.23 The Mosquito Coast as well as the Archipelago of San 
Andrés -which included the tslas Mangles (Corn Islands)- 
formed part of the Viceroyalty of Santa Fe when it was 
definitively esiablished in 1739'~. For a short period ( 1  792- 
1803) Spain authorised the Caprain General of Guatemala tu 
appoint a Gove~mur for the Archipelago. However, in 
Decernber 1802, the Governor of rhe Archipelago as well as 
the isIanders wrute to the King, req~resting that the 
ArchipeIago be placed again under the jririsdicfion of the 
Vicerayalv of Santa Fe. 

1.24 The King of Spain then provided, by a Royal Order of 20 
November 1803~', that the Archipelago of San Andrés, 

'' l l ie  Spanish documents of the time intcrchangeably referred to said Viceroynlty as 
Y h t n a i o  de !d Niieva Grnnada (I.lcerayaIfy of Nz~eva Grrino&) or Yirreinato de Santa Fe 
(YireruynI~ 5fSunrrr Fe), due 10 IIre fact rhat San~a Fe was rhe capital of rhe VimroyaIly 
and the sear of 1 hc viceruys. 
l9 Cédrrllz Red (RoyaI teriers Pni~nl)  of 1 739, esfahl isliing the ViceroyaIIy of Sarra Fe, in 
Borda F- de P.: Limiies dc CoIonrbia con Cana Ricq Memoria redactada de orden de1 
Gobiemo de CoIombia, Imprenta de La Luz, Bogor& 1896, pp. 3 10-3 13. 

Annex 2: Rosa1 Ordcr of 20 November 1803. 



including the lslas Mangles (Corn Islands), as wdl as the part. 
of the Mosquito Coasr from Cape Gracias a Dios southward, 
be segregated from the Captaincy GeneraI of Guatemala and 
becorne dependent upon the Viceroyalty of Santa Fe, tu 
whch these fteritories beIonged for ttie rernainder of rhe 
Colonial era. 

1.25 However, regarding the Mosquito Coast, since the mid-1 7th 
century, British subjects, with the aid of the Governor of 
Jarnaica, began to occupy and colonize the coast which is 
today Nicaragua's eastern coast between Cape Gracias a 
Dios and the San Juan River. Upon the dissolution of the 
Spanish Empire, that portion of the Coast which had been 
assigned tu CoIombia by the Spanish Sovereign in 1803 (as 
explained in 'the preceding pmgraph) was under Brirish 
possession. 

1-26 W~en Spain's American Empire broke up, Colornbia 
ernerged as an independent State in 18 10. Colombia became 
known as "Great Colombia" in 1 8 19 and its Constitution was 
adopted in 1821. The Archipelago of San Andrés -including 
the Islas Mangles (Corn Islands)- adhered to that 
Constitution by means of public proclamations by the 
inhabitants of the islands2' in 1822 and, in that same year, 
was incorporated as the Sixth Canton of the Province of 
Cartagena. 

I .27 As regards Nicaragua's independence, although the 
provinces that were part of rhe Capraincy GeneraaI of 
Guatemala psociaimed their independence h m  the Spmish 
C~OWII on 15 September 1 82 1, a few months Iater they were 
absorbed by the Mexican Empire to which they beionged 
untiI 1823. In that year, the "Republicas Unidas de 
Centroamérica" (Central American Federation) were formed 

21 Letter addressed by Col. PenS de Lacroix, Colonel of  the Republican Armies (interitn 
Commander, during Oct. 1822, of lhe dh Canton of rhe Province of Cartagena -main+ 
comprised by San Andris, Old Providence nnd Corn Islands-, Department ofA4ngdalena) to 
Ceneral Francisco de Paula Santander, Vice President of the Republic of Columbia, on I l  
Nov. 1822. 



as a single Sbte,fhq{- was tu Iast unril 1838 when Nicaragua 
separated h i n  the tederat ion and deciared its "suvereignty 
and independenceW2'. 

1.28 In the 19" century the Mosquito Coast was under direct 
control of Great Britain and their Miskito protégés. Since the 
very emergence of Colombia as an independent State, 
Colombia, on the basis of the titles derived from the Spanish 
Crown, begm tu assert its rights of sovereignty and 
jurisdiction mer that coast against rhe British Goverriment. 
Since the mid-19' century, Columbia had asserted its rights 
over the Mosquito Coast againsr Nicaragua as weIl. Despite 
the fact f hat Nicaragua in 1860 signed the Treaiy of Managua 
(Wyke-ZeIedbn) wiih Great Britain, the Miskitos -under 
British protection- continued tu hoId rhe efkctive controI 
over the coast that official1y came to be known as "Reserva 
Mosquitia" (Mosquito Reservation). This situation prevailed 
until 1894 when Nicaragua, with the support the United 
States, began to exercise some presence on that coast. During 
that entire period, Colombia continued to assert its rights 
over the Mosquito Coast against Nicaragua. 

The differences between both States were compounded by 
the fact ihat in 1890, when there was stiII a British presence 
in the ~ o s ~ u i t i &  Reservatiun, the representative or 
"commissary", designated by the Nicaragrran Goverriment 
for rhe Mosquito Coast, occripied the IsIas MangIes (Corn 
FsIands) by force. The CoIombian Minister of Foreign 
Affairs, in an official Note of 5 November 1890, protesied tu 
Nicaragua against its occupation of those islands "over which 
the Republic [of Colombia] holds indisputable titles of 
dominion and owr~ersh i~" .~~ This unlawful occupation only 
af'fected the Islas Mangles (Corn Islands), while the other 
islands and cays of the Archipelago of San Andrés continued 
tu be under full Colombian sovereignty and jurisdiction, in 

2' Meinorifil ojNicar.ngua, p. 6 1 ,  para. 2.5. 
21 Annex 3: Dipiornatic Note of 5 Nov. 1890 ddressed 10 Nicamgua's Fureig mi r s  
Mir i ier  by Culornbia's Foreign ARrirs Minisler. 



the same manner as every other portion of the country's 
tel5 torj. 

1.30 Eves since the consolidation of its independence h m  the 
Spanish Cruwn and rhe forindation of ihe Republic, CoIornbia 
ir ritre de souverain has for almost two centuries exercised 
publicly, peacefully and unintemptedly its sovereignty over 
the Archipelago of San Andrés, including al1 the islands, 
islets and cays2' that are part of it. 

1.3 1 In striking contrast, Nicaragua exercised no sovereipty at al1 
over the Archipelago of San Andrés. Nicaragua i s  unable tu 
show the exercise of any dernent of administration in eirher 
f he 1 9Ih or 20' cenhiries. 

1.32 Moreover, as wiII be hereinafier explained, it was onIy when 
CoIombia defrnitively renounced a11 ifs rights over fhe 
Mosquito Coast and the IsIas MangIes (Corn Islands) in the 
1928 Treaty that Nicaragua became the lawful sovereign 
over those territories. 

IV. The Ernergence of a Dispute in 1913, upon Niearagna's 
CIairn to f he Archipelago of San Andrés 

A. EMERGENCE OF THE DISPUTE OVER THE ARCHIPELAGO OF SAN 
AND&S IN 1913 

1.33 On 8 Febniaiy 191 3, Nicaragua signed a treaiy with the 
United States (known as the Chamorro - WeitzeI Treaty) 
under which it purported to grant the United States the right 
to build an inter-oceanic canal through Nicaraguan tenitory. 
In the sarne treaty, Nicaragua purported to grant to the United 

24 Between 1928 and 1972, the cays of Roncador, Quitasueho aiid Serrana werc subjected to 
a specinl "status quo" rcgime between Colarnbia and the United States. 



States a 99 year Ieqe of ~ h e  Islas MangIes (Corn Islands) 
which belonged tu Colombia. The treaty was not appruved 
by the United States' Senate. Ln the foIIowing year, the two 
couritries signed a new instn~ment, the Chamorro-Bryan 
Treaty that in general contained ~ h e  same tenns as the fumer 
treaty. Colombia protested to Nicaragua in a Note dated 9 
August 19 1 325 and to the United States on 6 February 19 16 
when the Senate's Foreign Relations Cornmittee had 
recommended the approval of that ~ r e a $ ~ .  

1.34 Despite the fact that a difference between the two countries 
had arisen during the mid-19' centuiy regarding sovereignty 
over the Mosquito Coast and, later on, on the occasion of 
Nicaragua's taking of the Islas Mangles (Corn Islaqds) (as 
rnentioned in para. 1.29 above), it was onIy on 24 Decern ber 
7913 that Nicaragua, fur the first time, in a Note responding 
to CoIornbia's aforementioned Note of 9 August 1913, 
asserted daims over certain islands of the Archipelago of San 
Andres. As regards the Islas MangIes (Corn Islands) and the 
Mosquito Coast, Nicaragua's reply reiterated its cIairns over 
them. 

B. NEGOTlATIONS BETWEEN THE PARTIES 

1.35 Since the dispute over the Archipelago of San Andrés arose 
in 1913, an extended exchange of diplornatic Notes took 
place between the two countries, with regard to the Mosquito 
Coast, the Islas Mangles (Corn Islands) and other islands 
belonging to the Archipelago of San Andrés. During the 
course of that exchange, each of the parties extensively put 

l5 Annex 4: Diploriiatir Note of 9 Aug. 1913, addressed 30 Nimgira's Foreign Affairs 
Minisrer by Colombia's Foreign Affairs Miniskr. 

EI Salvador md Cosra Rica aIso protested against Uris Treary whereby Nicaragua granted 
to rhe United Stares, for a pcriod of 99 years, the right ru estabIish, exploit aici mintain a 
riava1 base on a part of ils rerrirov on the GuIf of Fonseca, Iocaled on rlie Pacitïc Octan. 
Separate csses r&re braught by th& Siales againsr Nicaragua before ihe Ccnrra! Arnerican 
Court of Justice that issncd its judgments iri 1916 and 1917, I-lowever, Nicmgua's refusai ro 
comply wirh !lie decisions precipi~ated Urt wIIapse of fhc CcntraI Arneriçm Conrf of 
Justice. 



forth its respective positions and views with regard to the 
rights over those territories. 

1.36 In early 1919, Mr. Manuel Esguelra -who had been 
appointed a the Colunlbian Ambassador tu the Central 

27 - Arnerican States srme 1915- amved at Managua, with the 
purpose of csrrying out negotiations with the Governent of 
Nicaragua in order to seule rhe differences subsisting 
between t Iie parties. 

1.37 On 27 Mwch 1922, the Nicaraguan Government announced 
its decision to establish a Legation in Bogotb, headed by Mr. 
José M. Pasos Arana. Nicaragua's Government expressed its 
confidence that the designation of Mr. Pasos would contribute 
to the direct settlement of the territorial questions between 
Nicaragua and Colombia that both governments had been 
dealing with. 

1.38 In April 1922, the Nicaraguan Government expressed tu 
Esguerra its willingness tu settIe the dispute by direct 
negotiatiom ktween the paîies. Taking account of Nicaragria's 
disposition, the Govemment of CoIornbia, thorrgh Esguerra, 
proposed a possible forn~uIa tu thar effect tu the Governent 
of Nicaragua. By that formula, Colombia worild renounce ils 
righrs uver the Mosquito Coast and the Idas Mangles (Corn 
Islands) in exchange for Nicaragua's renouncing ro m y  clairn 
whafsciever over the Archipelago of San Aridrks incIuding al1 
of its islands, islets and cays. The Coiombian Government 
consulted the Foreign Affairs Advisory ~ o m m i s s i o n ~ ~  and 
requested its recommendation in this regard. 

2' The Colombian Ambassador (Minister Plenipotriitiary) to Nicaragua was likewise 
accrcdited in 1111 ihe othcr Central Amcrican countries. 
28 The Foreign Affairs Advisory Commission w u  a consultative orgm tnf the Eouernment, 
formed by the most illustrious experts on international relations ar ihe time. 



1.39 The Comn-rissipn's recommendation concurred with the 
aforementioned formula and thus, was adopted by the 
Colombian Government. Consequenfly, &&erra and the 
Foreign Affairs Minister of Nicaragua, under the Nicaraguan 
President's authorization, continued to hold negotiations on 
the matter, as a result of which Esguerra presented a draR 
treaty29 in March 1925 to Nicaragua's Minister, thus 
formalizing the proposa1 submitted by Esguerra that had been 
discussed since 1922. 

1.40 According tu the draR treaty that aimed to address the issues 
that divided the parties, Nicaragua would renounce "in a 
definitive and absolute  manne^'' the sovereignty rights it 
beIieved itseIf to hold over "the islands of San Andrés, 
Providencia, Santa Catdina and a11 the other isIands, islets 
and cays of the Archipelago of San Andrés and Providencia". 
ln  turn, Colombia would do the same with regard to its rights 
over the Mosquito Coast, lying between the Cape Gracias a 
Dios and the San Juan River, as well as to "the islands called 
Great Corn Island and Little Corn Island, or Mangle 
~slands"~~.  As will be shown in paragraph 1.45 below, the 
rems of this proposa1 are stibstanridly the same as those 
which were tu be incorporated into the 1928 Treaty signed 
between the parties. 

1.41 The Nicaraguan Minisier replied tu Esguerra's ~ote", 
pointing out that "under instructions h m  the President, [Ilel 
had been discussing those issues with [Esguerra, the 
Colombian Ambassador] until culminating in the draR that 
you propose for my Govefnment's consideration", and that 
".. . had the politicai events which have precipitated within 
these last few days allowed it, it is very likely that this 

l9 Annex 5 :  Diplornatic Note No. 232 of 18 Mar. 1925 and accnmpmryi~rg drafi oTTreary 
presenred IO Nicaragua's Foreign Affairs Minisicr by Coloriibia's Ambassadur in Managua. 

See Annex 5, draft treaty. 
3' h n e x  6: DipIomatic Nofe No. I57 of 28 Mar. 1925, nddressed to the A~ibassaàor of  
CoIombia iri Mwagua by Nicaragua's Foreign Affairs Miriisrer. 



important matter would have been solved under equitable 
and cordial tems". 

1.42 In effect, the general civil war irthal broke out in Nicaragua at 
the tirne led to a suspension of negotiations duiing the rest of 
1925 and 1926, and aIso ru Esguerra's depar-iure fium that 
counhy. 

1.43 In mid-1927 the Nicaraguan Govemment conveyed to 
Colornbia its willingness to resurne the negotiations order 
to settle the controversy. 

V. The SettIement of the Dispute by the Esguerra-Bhrcenas 
Treaîy of 1928 and its Protoc01 of Exchange of Ratifications of 

1930 

A. CONCLUSION OF THE TREATY 

1.44 The dispute was finaIly settled by the Esguerra - Barcenas 
Treaty signed between Colombia and Nicaragua in Managua 
on 24 March 1928" and its Protocol of Exchange of 
Ratifications of 5 May 1930. The Treaty settled the 
controversy by each paw recagnizing the other's 
sovereignty over ihe respective disputed territories (thereby 
renouncing its daims), and by establishing the 82" W 
Meridian as the boruidary berween tlw two countries. That is 
preciwly the dispure that Nicaragua now seeks tu reopen 
befure ihis Court. 

32 A I I ~ C X  I a: Treaty Concerning Territorial Questions al Issue behveen Colombian and 
Nicaragua, 24 March 1928 and its Protocol o f  Exchangc of Ratifications or 5 May 1930. 
OriginaI in Spanish and Eiiglish translation. See footnote 6. 



1.45 This Treaty has since governed the matrer. Its substantive 
provisions are, in the original arrhentic Spanish text, as 
followç: 

La Republica de Colombia reconoce la 
soberanica y pleno dominio de la Republica de 
Nicaragua sobre la Costa de Mosquitos 
comprendida entre el cabo de Gracias a Dios y 
el rio San Juan, y sobre las islas Mangle 
Grande y Mungle Chico en eI Océano ArEhuirico 
fG~mr Corn Island y Lirrfe C m  fslnndf ; y ta 
RepYbfica de Nicaraguu remnuce la soberania 
y pleno domi~io de la RepUbficn de Culombia 
sobre las Islus de San Andrés, Pmvide~cia, 
S m ~ a  Cataiim y todas fas demis ishx, isiofes y 
ccryos que tacacenpurie de dicho archipiélogu de 
San Andrés. 

No se consideran incluidos en este Trutado los 
cayos Roncador, Quitasuefio y Serrana, el 
dominio de los cuales estci en litigio entre 
Colombia y los Estados Unidos de América. 

E£ presente Tratadu ser8 somerido para stl 
validez a lus Congesos de ambus Esfados, y 
una vez appobado pou esros, el carje de las 
rnt~j?cc~ciones se vevificard eur Managm o 
Bogotci, dentru dei menor d&rmino posibk. " 

The English text is as follows: 

Article 1 

The Republic of Colombia recognizes the full 
arid entire sovereignty of the Republic of 
Nicaragua over the Mosquito Coast between 



the Cape Gracias a Dios and the San Juan 
Rives, and over the MangIe Grande and 
Mangle Cliico islands, in rhe Atlantic Ocean 
(Great .Corn 1sland and Litîle Corn Island); 
and the RepubIic of Nicaragua recogrlizes the 
f i J I  and entire sovereignty of the RepubIic of 
Columbia over the islands of San Andrés, 
Providencia, Santa Catarina and al1 the other 
islands, islets and cays that form part of the 
said Archipelago of San Andrés. 

The Roncador, Quitasueno and Serrana cays 
are not considered to be included in this 
Treaty, sovereignty over which is in dispute 
beîween Columbia and the United States of 
Arnerica. 

Article II 

The present Treaty, in order to be valid, shall 
be submitted to the Congresses of both States, 
and once approved by them, the exchange of 
ratifications shall take place at Managua or 
Bogota, in the shortest possible term. 

1.46 In Nicaragua, the President approved the Treaîy by 
ResoIution of 27 March 1 9 2 8 ~ ~  and ardered it to be submitted 
tu Congres for consideration. 

1.47 lri Columbia, in accordance with the Constitution, the 
President ordered the Treaty to be submiiied tu Congress for 
its approvaI. It was accordingly presented by the Minister of 
Foreign Affairs on 18 September 1928. In its transmittal to 
Congress, the Governrnent noted that 

3 3  See Annex 10, at p. 1 145, and Annex 7 ,  at p. 746. 



". . . the setiiement in question cornes tu dispei 
any motive of divergence behveen the two 
countrîes . . . J 4  

The Minister of Foreign Relations pointed out that the 
Treaty confimed Colombia's sovereignty over the 
Archipelago and thus prevented any future claim by 
Nicaragua and any future controversy: 

"T&is arrangemeuir forever comoiidates the 
Repubfic 's sifu~tion in fhe Archipelago of S m  
Andrks and Providencia, erasing an y 
pretension tu the contrary, and perpetually 
recognizing the sovereignty and right of f u I I  
domain for our country over that important 
section of the ~ e ~ u b l i c . " ~ ~  

B. APPROVAL AND RATIFICATION OF THE TREATY 

7.48 Tlie Colornbian Senate, aRer the three mandatory debates, 
gave ih approval on 28 Ocrober 1928. 

1.49 The Treaiy was then subrnitted ru the Colon-rbian House of 
Represeniatives for considerarion, where it was aIso 
sribjected to the mandatory debares and was appruved by that 
House on 14 November 1928. 

34 ,' ... el arreglo en cucsiidn viene a alejar todo moiivo de divergencia entre los dos 
paises ... ". Anales del Senado, Sesiones Ordinarias de 1928 [Annals o f  the Senatc, Ordinary 
Scssions of 19281, No. lI4,20 Sept. 1928, p. 713. Emphasis added. 
'S"~sfe rrrr~gIo viene a consoIirfar dejini~ivamenie In siiircrci6n de lo Repziblica en el 
Arehipiihgo de San Andrés y P~~videncirr, borrntrdD d a  preiensibn confrai-IU y 
rcconociendo a perpeluidud para nuesfrrr pois Irr soberania y el derecho de plena daminio 
de aqrze/h izripor~an fe seccion de lu RepGbticn". Anales del Senado+ Sesiunes Ordinarias rie 
1828 [Arinnls of the Senate, Ordi~rary Sessions of 19281, No. I 14, 20 Set. 1928, p 713. 
Emphasis added. 



1.50 Subsequently, the Treaty was finally approved in Colornbia, 
by Law 93 of 17 November 1 92g3', about nine rnonths afier 
its signature. 

1.51 In the Nicaraguan Congreçs, a Study Commission 
('%ornisiun Dictam inadora"), composed of Sie same 
Senators who were members of the Senate's Foreign Affairs 
Commission, was created to study the Treaty and 
recommend a decision in that regard. 

1.52 The Nicaraguan Senatorial Shidy Commission agreed with 
the Nicaraguan Minister of Foreign Atiairs and his advisors 
tu propose the 82"W Meridian "as the Iirnit in the dispute 
wiih Columbia" and proceeded tu discm the matter with the 
CoIombian Ambassadm in ~ a n a g u a f ~ .  

1-53 Thus, bearing in mind thar the Colornbian Congress had 
already approved the Treaty, a process of negotiation 
between the two countries was jnitiated with a view to 
settling the issue. These negotiations and consultations took 
place behveen the Nicaraguan Foreign Minister, his advisors 
and the members of the Foreign Affairs Commission of the 
N i c a r a m  Senate on the one hand, and the Colombian 
Government through its Ambassador in Managua oh the 
other. 

1,54 The Colombian Ambassadur in Managua transmirted 
Nicaragua's proposal Io his ~overninen?~. ARer a careftrl 
study by the CoIombian Gove~ment ,  it was considered that 
the provision conceming the 82" W Meridian as the 

36 Anriles de la C h a r a  de Represenianles [Aiinals of the Chamber o f  Kepresentatives], 30 
Nov. t928, Diartrio Oticial, 8ogotB, No. 20952 of 23 Nov. 1928, p. 547. 
37 Anncx 8: Record of session XLIX of ihe Chamber of the Senate of the Nicaraguan 
Congress, 5 Mar. 1930. La Gocefa, Diario Oficial, Mo XXXIV, Managua, D.N., No. 98, 7 
May 1930, p. 778. 
'' Cablegram of 8 Peb. 1930, addressed to the Ministry of Foreign Affairs 017Cotombia by 
the Colombian Ambassador in Managua Manuel Esguerra. 



bomdary between the two States couId be incIuded in rhe 
ProtocoI of Excilange of Ratifications. 

1.55 The Colombian Ministry of Foreign Affairs M e r  instructed 
its representative in Managua to propose that a specific map 
be expressly referred to in the provision as the basis for 
identiQing the agreed boundary dong the Meridian 82" w ~ ~ .  

1.56 In this regard, the parties finally agreed tu use for the 
aforemenfioned purpose the chart pribIished in 1885 by the 
Hydrographie Office in Washington under the siuthority of 
the Secretary of the Navy of the United States. niat map, 
widely known in bath countries, clearly 'permits the 
identification of the 82" W Meridian -established as the 
maritime boundary between Colombia and Nicaragua. 

1.57 30th the inclusion of the provision in the Protocol of 
Exchange of Ratifications as well as the reference tu the 
1885 chart were accepted by the Governrnent of Nicaragua 
and by the Senaturial Study Commission, pnor to the debate 
in the Nicaraguan Senale. The reference to the 1885 United 
States chart was included in the ratification instruments of 
both Nicaragua and ~olornbia~'. 

1.58 The entire negotiation process between both countries 
concerning the inclusion of the provision regarding the 
dividing line of the waters in dispute began at the end of 
January 1930 and Iasted unri1 the Nicaraguan Senate's 
approvaIoftheTreatyon6 March 1930. 

39 Memorandurn of  I l  Feb. 1930, to the Colombian Ambassador in Managua, Manuel 
Bsguerra, fmm the Colombian Ministy of Foreign Affairs. 
40 Although the reference to the 1885 charî was included in the ratification instruments of 
both Nicaragua and Colornbia, the two govemments later decided nonetheless to omit 
express reference to this chari in the Protocol of Exchange of Ratifications. 



1.59 In the record of the Nicaraguan Senate pIenary session of 4 
March 1930, regarding the Treaty 's approval, i t is stated: 

"7. The reporr of the Commission, signed by 
Senafors Paniagria Prado, Pérez and Amador, 
that had studied the initiative of the Executive 
branch, subrnitting the border treaty between 
Nicaragua and Colombia [(el tratado de limites 
entre Nicaragua y Columbia'] for the 
consideration of this High Body was read.''4' 

The Nicaraglran congressional Study Commission 
recommended in ifs report that the Treaty be ratified with 
the provision agreed with the Governent of Colombia, in 
the foIIowing tems: 

". . .understanding that the Archipelago of San 
Andrés mentioned in the first clause of the 
Treaty does not extend west of Greenwich 
meridian 82 of the chart published in October 
1885 by the Hydrograpi~ic Office of 
Washington under the authwity of the 
Secsera~y of the Navy of the United States of 
North ~merica."~' 

(" ... en la infetigencia de que el Archipiélugo 
de Sun Andrés que se menciona en la cluusulû 
primera del Tratado no se extiende al 
Occidente del meridiano 82 de Greenwich de la 
carta publicadu en octubre de 1.885 pur la 
Ojîcina Hidrogrd$ca de Washingto~l bajo la 
auforidad del Secve~avio de la Mwirza de £os 
Estadm flr~idos de América. '7 
- -- 

41 Annex 7: Rccord of session XLVIII of thc CIiamber uf lire Sennre of ihe Nicaragua~ 
Congrcss, 4 Mar. 1930. La Gnceza, Diaria Oficial, Mri XXXIY, Managua, D.N., No. 94, 1 
May 1930, pp. 746-747. Emphasis added. 



For his part, Senalor Paniagua Prado, mernber of Study 
Commission created to analyse the Treaty, took the floor ru 
explain 

" . . , that there being no ground whatsoever for 
the pr-etensions [of Nicaragua] over the 
disputed territories, the best solution that can 
be given to this dispute fiom a patriotic 
standpoint, is to approve the Treaty under 
discussion.. . ~ 4 2  

Later on, he again took the floor 

".., tu reinforce his arguments and he tried tu 
show the advisability and need to approve the 
Treaty which is being dealt with." 43 

1 6  The debate in the Nicaraguan Senate plenary session of 4 
March 1930 was postponed to the follawing day in order to 
hear the Foreign Affairs Minister's view on the inclusion of 
rhe agreed provision regarding the 82" W Meridian. 

1-61 During the Nicareuan Senate plenaty session of 5 March 
1930, Senator Paniagua Prado, member of the Study 
Commission, and who proposed summoning the Foreign 
Affairs Minister tu appear in that session, said: 

" . . .That since the Honourable Senator Don 
Demetrio Cuadra had stated during yesterday's 
session his fears that the Colombian 

42 Annex 7: Record of session XLVIll of the Charnber of the Senate of ihe Nicaraguan 
Congrcss, 4 Mar. 1930. Lu Gaceta, Diario Occial, Afio XXXlV, Managua, D.N., No. 94, 1 
May 1930, pp. 746-747. Emphasis added. 
43 

Annex 8: Record of session XLIX of the Chamber of the Senate of the Nicaraguan 
Congress. 5 Mar. 1930. La Gocela, Diario OficiaI, MO XXXW, Managua, D.N., No. 98, 7 
May 1930, pp. 777-779. h p h a s i s  added. 



Governrnent would not accegt the amendment 
tu the Treaty wirh Nicaragrra ... that the Study 
Commission proposed. Since he therefore 
considered that addition or mendrnent of the 
Treaîy not tu be conver-rient, and His 
Excellency the Minister of Columbia [in 
Managua], Mr. Esguerra having declared tu me 
in rny capacity as Senator of the Republic, that 
his Government was willing to accept the 
agreed delimitation, he had asked for the 
Minister of [Foreign] Affairs to be called in 
order to leam whether our Ministry of Foreign 
Affairs is oficially aware of that decision of 
the Colornbian Government r*egarding the 

ofthe waters in dispute; as he understands rhat 
such demarcn~ion is indispensobie for fhe 
question tu be a m  rermivlafed f~rever."~~ 

f "@e con murivu de habev ntanifesfadu en [a 
scsiun de ayer el Honorable Senador don 
Demetrio Cuadra sus temores de que el 
Gobierno Colombiano no acepte la reforma al 
Trutado con Nicaragua ... que propone la 
Comisi6n Dictaminadora. Pareciindole por Eo 
mismo no conveniente esa adicibn O reforma a! 
tratado y habiéndome man festado el 
Excelentisinzo Senov M&~~s~I 'o  de Coiombia, 
senor Esguerra, er? mi carActer de senador de 
ta RepGblica, que su gobierno estaba dispwestu 
a acepfGlr ta delimidacidfi acordada, llabia 
pedidu se Ilam~vn rri sefior Ministru de 
Relacioses, para covIferevlritlr con éI a fin de 
saber si nuesm Cnnrillerin f ;erre conocimiento 
oficiut de esa resolucibn del Gobierno 

44 Annex 8: Record of session XLlX o f  thc Chamber of the Senate of tlie Nicaraguan 
Congrcss, 5 Mar. 1930. La &cetu, Diario Oficial, Afio XXXIV, Managua, D.N., No. 98, 7 
May 1930, pp. 777-779. Emphasis added. 



CoEombiano . en. kelacion con fn aciaracibn o 
demarcacibn de ia finea divisorin de aguns en 
disputa; pues éi tiene enrendida que esa 
demarcaci6n es indispensable para que la 
criestibn quede de una vez terminada para 
sieïnpre. 'y 

1.62 The Nicaraguan Foreign Affairs Minister began by 
explainhg the way in which the Government of Nicaragua 
had agreed on the decision regMing the addition of the 82" 
W Meridian as the boundary in rhe disp~rte with Calombia: 

"...rhat during an interview at the Ministry of 
Foreign Affairs wiih rhe HonourabIe Senate 
Commission on Foreign Affairs, if was agreed 
between the Commission and the advisors of 
the Government to accepf the 82" west 
Greenwich meridian and of the Hydrographic 
Commission of the Ministry of the Navy of the 
United States of 1885, us the bounda~y in this 
dispute with Colotnbia ... 3 3 4 5  

f",..qtre en una entrevista en et Minisrerio de 
Refaciones c m  la Honorable Cornisiun de 
Retaciones dei Sena& se convino entre !a 
Cornisi& y fos Cansejeros de£ Gabiernu en 
acepfar cumo limife en esm dispufa con 
Colornbia et 82" Deste del meridiano de 
Greenwich y de la Cornision Hidrogra8ca de2 
Ministeriu de la Marina de los Estados Unidos 
de 1885 ...'y 

1.63 The Nicaraguan Foreign Affairs Minister went on to explain 
that, since certain concerns had arisen due to the possibility 

41 Anriex 8: Record vf session XLIX of the Chamber af rhe Senare of rhe Nicarauan 
Corigress S Mar. 1930. La Gacefa, Diirrio Olïcial, AiIa XXXIV, Managua, D.N., No. 98, 7 
May 1930, pp. 777-779. Ernphasis a d d d .  



that the inclusion of the 'boundary proposed by the 
Gûvernment of Nicaragua couId impfy the need for a new 
consideration of the Treary by the Coloinbian Congress, he 
had discussed the iss~it: with the representative of Coiombia 
and the latter, in mm, had consriited with his Govemment: 

"... that having dealr with the- HonourabIe 
Minister of Colombia [in Managua], and he in 
turn with his Government, who manifested that 
he begged not to alter the Treaty because it 
would have to be submitted again to the 
Congress' consideration; having insinuated to 
H.E. Minister Esguerra to discuss this issue 
again with his Govemment, and afier obtaining 
a repjy, he had rnanifested to hirn lhat his 
Govemment had authorized him tu declare that 
such Treaty would not be submitted for the 
approval of the Colornbim Congress by reasun 
of the.. . dividing lirze ('con mufivu de fa.. . finea 
divisuria], that he cou1d therefore. .. assure the 
Honourable C hamber. . . that the Treaty would 
be approved without the need for it to be 
submitted again for the approval of the 
[Colombian] Congress." 46 

The Nicaraguan Foreign Affairs Minister also explained that 
the inclusion of the 82" W Meridian's 

"only purpose wax ro eslaMi& ~r bountfky 
between fhe arch@elagos which had been the 
reason for the dispute" ("sbio renia pur objefo 
senalm un Eimire mire los arch@idagos que 
hubim sida murivu de !a dispufa"); "the 
CoIombian Govemment had already accepted 
that clarification according to what was 

46 Annex 8: Record of  session XL,IX of the Charnbcr of the Senate of the Niçÿmguan 
Congress, 5 Mar. 1930. La Gucera, Diario Oficial, Aho XXXIV, Managua, D.N., No. 98, 7 
May 1930, pp. 777-779. Emphasis added. 



expressed . by + their Minister Plenipotentiary, 
[who had] soIeIy rnanîfksted that this 
clarification [should] be made in the protoc01 of 
[sic] ratification of the Treaty; that this 
~Irirification was a need for rhe futrire of both 
nations, as it came to establists the geogr~phiccrl 
boundary between the archipelagos in dispute, 
without which the question would not be 
completely defined [(. .pues venia a seiialar el 
limite geognijîco entre los arch@iélagos en 
disputa sin 10 cual no quedariu coinpletanaente 
definida la cuestibn 

1.64 Yet another reiteration of the Nicaraguan Congress' 
understanding of the implications of the aforemen ti oned 
grovisjun as an agreed bounday was givtn by Senator 
Demetrio Cuadra w k n  he rhen took the floor and stated: 

"1 consider it tu be a cornplete amendment of 
the Treaiy and therefure shouId be returned for 
the consideration of the Colombian Congess 
whese eee@hing is done with IegaI fomiality. 
Ir is urgent fur us to dari@ our rights over the 
Mosquito territory and over the islands granred 
by the Bryan-Chamorro Treaty as belonging to 
Nicaragua for the constmction of the canal." 

1.65 The Treaty was unanimously approved in the Nicaraguan 
Senate on 6 March 1 930. 

1.66 In the Nicaraguan Chamber of Deputies, the Treaty was 
reviewed by the ~ o r d i ~ n  Affairs Commission formed by 
the foilowing Deputies: Argüello, Irias, Garcia and Borgen. 
When unanimity was not achieved for the approval of the 

41 Annex 8: Record of session XLIX of Ihe CIramber of the Senate of tlie Niçaragrran 
Congress, 5 Mar. 1930. Ln Gocefa, Diario OficiaI, M o  XXXIV, Maiaguq D.N., No. 4%, 7 
May 1930, pp. 777-779. Emphaqis added. 
'' Annex 9: Record of session LVIII uf rhe Chanber of Deputies of  the Nicaragi~an 
Congrfis, 1 Apr. 1930. La Gaceia, Diario UfrciaI, Ai70 XXXIV, Managriq D.N., NO. 182, 
20 Aug. 1930, p. 1460 iY 



instrument, Deputy Borgen drafted a minority report 
recommending that the Treaty not be approved. For their 
part, Deputies Argüello, Trias and Garcia drafied a majority 
report that concluded as follows: 

". ..recornmending to ye, rhe approval of the 
aforernent ioned Treaty concluded between 
Nicaragua and Columbia, with the addition 
proposed in the Senatg ~ h a r n b e r " . ~ ~  

Afier a lengihy debate, the majurify report recommending 
the Treaty's approval was adopted by 25 votes to 13, 
thereby resulting in the Treaty's adoption in the Chamber 
of Deputies on 3 April 1930. 

1.67 The single article covering the Nicaraguan Congressional 
approval decree reads as follows: 

"The Treaty concluded between Nicaragua and 
the Republic of Colombia on 24 March 1928, 
that was approved by the Executive Branch on 
the 27th of the same month and year, is hereby 
rat i fied; f he Treaw purs an end fo rhe quesrion 
pendhg beiween bofh Republics regarding the 
A rchipeiago of San An&& and the Nicnrngucfn 
~os~ui l id ' ;  understanding that the Archipelago 
of San Andrés mentioned in the first cIause of 
the Treaty, dues not extend to the West of 
Greenwich Meridian 82, of the map pubIished 
in Octuber 11885 by the Hydrographie Office of 
Washington under the authority of the Secretary 
of the Navy of the United States. 

49 Annex 9: Record of session LVIlI of the Chambcr o f  Deputies of the Niçaragiian 
Congress, 1 Apr. 1930. La Gaceio, Diario Oficial, Aiio XXXIV, Managua, D.N., No. 182, 
20 Aug. 1930, p. 1460 ff 
50 " h r a d o  q ~ i c  pone férmino a la cuesribpr pendiente entre riinbas Repiiblicas sobre el 
Archipiélugo de Safi Andrés y Providencia y Io Mosyz<itio nicni.i~giietü.e. *' 



This decree shalI be incIuded in the Insh-ument 
of Ratification.. ."51 

1.68 The President of Nicaragua signed into law the 
Congressional approval decree by Presidential Resolution of 
5 April 1 930~'. The Congressional and Executive instruments 
of approval were published in the official journal of the 
Republic of Nicaragua on 2 July 1 93 0. 

1.69 In the PrutocoI of Exchange of Ratifications signed in 
Managua on 5 May 1930, the mritually agreed provision 
regarding the 82" W Meridian refened to above was incIuded 
a§ foIIows: 

"His Excellency Dr, Don ManueI Esguera, 
Envoy Extraordinary and Minister Plenipotentiq 
of Colombia to Nicaragua, and His Excellency 
Dr. Don Julian Irias, Minister for Foreign 
Affairs, having met in the offices of the 
Ministry of Foreign Affairs of the Govemment 
of Nicaragua, for the purpose of proceeding to 
exchange the ratifications of their respective 
governments, regarding the Treaty concluded 
between CoIombia and Nicaragua, on March 
twenty-fourth, one thousand nine hundred and 
twenty-eight, tu paf an end 15 the question 
pmding berneen both Repbiics, concerning 
the S m  Andris and Pr~v idenc i~  Avchbelago 
and the Nictlrc~guan ~os~ziir in '~;  having 
communicated their full powers found in good 
and due form, and having noted that the said 
ratifications were identical, proceeded to exchange 
the same. 

-. -. 

51 ~ n n e x  10: Official Publication in Nicaragua of the 1928 Treaiy Concerning Territorial 
Questions at Issue between ColombiG and Nicaragua, and its Protocol of Exchange of 
Ratificarians of 1930, ta Gacela, Diario Ofiçial, Afio XXXiV, Managuÿ D.N., No. 144, 2 
July 1934 pp. 1 I45-I 145. Emphasis addcd. 
"  pur pu ri^ pmer término o la ruestibn pendienie enire aifibar Repriblicas, sobre el 
Arclripiéo de Sm Andrés y Yruvidencia y la M q r i i i i u  nicarugiienre. " Ernphasis added. 



The undersigned, in virtue of the full powerç 
which have been granted to them and on the 
instructions of their respective gqvernments, 
hereby decIare: that the ArchipeIago of San 
Andrés and Providencia, which is rnentioned in 
the first clause of the referred tu Treaty does 
not extend West of the 82 Greenwich 
meridian." 

1.70 The Protocol of Exchange of Ratifications was also officially 
published by Nicaragua, along with the Treaty's text and the 
required approval decrees (Presidential and Congressional). 

1.71 The Treaty of 1928 and ifs Protoc01 of Exchange of 
Ratifications of 1930 settltd the dispute between CoIombia 
and Nicaragua on the foIIowing basis: 

fcrf N icaragua recogni zed Colom bia's sovereignty over the 
islands of San Andris, Providencia and Santa Catalina, 
and over the other islands, islets and cays forming part of 
the San Andrés Archipelago; ' 

(21) Colombia recagnized Nicaragua's sovereignty over the 
Mosquito Coast and over the Islas Mangles (Corn 
Tslands), two islands which were also part of the 
Archi pelago; 

fc) Nicaragua recognized and agreed that sovereign~ over 
the cays of Roncador, Qiritasuefio and Serrana, 
constituting part of the Archipelago, was a matter solely 
between Colombia and the United States, to the 
exclusion of ~ i c a r a ~ u a ~ ~ ;  and 

53 See paras. 1.82-1.83, infra. 



fd) The w u  Srates agreed that the bounday beiween them 
foI1owed the Meridian 82" W, thus elirninating any 
matter that couId be the object of a dispute berneen the 
two nations. 

1.72 Colombia continued to exercise, as it had been doing, its 
sovereignty and jurisdiction over each and every one of the 
features of the Archipelago, namely, the islands of San 
Andrés, Providencia and Santa Catalina, the cays of 
Roncador, Quitasuego y Serrana, the cays of Serranilla, Bajo 
Nuevo, Albuquerque, a d  the group of Cays of the East- 
Soritheast or Courtom Cays ("Cayos del Este-Sudeste") az; 
weII as over the other adjacent islets, cays and banks (see 
para. 1.8, above). As regards the cays of Roncador, 
Quitasueno and S e m a ,  they conrinued to be under the 
starus quo agreed between Colon-rbia and rhe United States in 
1928 (see paras. 1.82-1.83, below). There was never any 
exercise of sovereignty, dominion or jririsdiction over any of 
them on Nicaragua's part. 

1.73 The Treaty was prornulgated in Colombia by decree No. 993 
of 23 June 1 930, published in the Diario Oficial, the O ficial 
Journal No. 2 1426 of 30 June 1930, pp. 705-706. That decree 
entirely trmscribed both the insirment of ratification of the 
Treaty signed by President José Maria Moncada of 
Nicaragua an 30 April 1930, and the ProtocoI of Exchange of 
Ratifications of 5 May 1 930. The aforement ioned Nicaraguan 
instrument of ratification, in turn, incIuded the e n t k  text of 
the Treaty, the decree of ihe Congres of Nicat-agrra, the 
presidentia1 approval of that decree of 5 ApriI, and the 
Protoc01 of Exchange of Ratificarions. In Nicaragua, as 
mentioned earlier, the ratification insrnunerit incIuding dl 
these documents was pubfished in ''La Gaceta", the OficiaI 
Journal, No. 144, 2 July 1930, p. 1 145- 1 146. These tex& are 
also transcribed in the Colombian decree r e f m d  to above. 



C .  REGISTRATlON OF THE 1928 TREATY AND 1TS PROTOCOL OF 
EXCHANGE OF RATIFICATIONS OF 1930 

1.74 The Treaty and its Pro~ocoI of Exchange of Ratifications 
were regisfered with the Secrerary-General of the League of 
Nations on 16 August 1930, undm No. 2426. Registration 
was initiaIIy made at the request of the CoIornbian 
Ambassadur in Bem, Francisco José ~ r n r t i a ~ ~ .  In fhe hdex 
of Vol. CV of the Recueil, when referring to the registration 
requested by Colombia, it is indicated, "Treag concerning 
territorial questions ut issue between the two States, signed 
ut Manqua, March 24, 1928, and Profoc01 of Exchange of 
Ratifications signed ut Managua, May 5, 1930". On page 
338, where the text of the Treaty and Protocol appear, a 
footnote is included stating that "The exchange of 
ratz~cc~tinns took place ut Managua, May 5, 1 930. The treaiy 
came in fo force on i h ~ i  dnrepPs5. 

1.75 Subsequently, on 25 May 1932, the Nicaraguan Foreign 
A ffairs Miriisîer li kewise requesied the Treaty 's regis~ation56. 
S ince the Treaiy had already been regisrered at the request of 
Columbia, iIle rekrence to the' Nicaraguan wn~municatiun 
carries the same number 2426 th* had been assigned in 
1930. ln the alphabelical index of the 1933 volume of the 
League of Nations Trcaty Series, there appem: "Trenty and 
Pvotocol of Exchunge of 'Ratijicatiom. Territorial Questions. 
Communicated by IVicar~gt~a"~'. 

54 Annex I 1: Index of rhe 1930 Trealy Serirs of rbe I,t~gtle of Nafions, Lcaguc of Nations, 
Tr~iity Series. 1930, voI. CV, p. 7. 
55 Lcagne of Nalions, T r e q  Series. 1934 vol. CV, p.335. 
56 Annex 12: I~ldex of Ihe 1931-1932 1-reaty Srrizs of the Lrague of Nations, League of 
Nations, 7>eo~Series, 1931-32, voI. CXXII, p. 352. 
'' Annex 13: AIphabcticaI Index of the 1930- 1933 GeneraI Iridcx of the Trcav Series of Ihe 
League of Nations, I,eague of Nations, Tkenty Sertes, 1933, pp. 348,422. 



VI. The 1928-1972 Agreements between CoIorn bia and the 
United States about the Cays of Roncador, Quitmrsuefio and 

Serrana 

1.76 During the 19' century, the United States Government was 
facing serious difficulties with its farmers because of a 
shonage in the provision of fertilisers. ~uano",  which exists 
on severaI oceanic is1mdE and cays, especially those Iocated 
in the Caribbean Sea, was the idea1 solutior-i. In order tu 
satisfy the afurementioned needs, the 34' Amencan 
Congress issued the so-caI1ed "Guam Law" on 18 Aügust 
1856. This stated tI-rar, when any citizen of the United Srates 
discovered and took possession of a deposit of guano on any 
island, rock or cay, which was not under the legal jurisdiction 
of any other government, it was considered to belong to the 
United States. 

1-77 In 1890 Columbia leamed that the United States 
Govemment, acting pursuant tu that dun-restic provision, had 
granted authorization to one of its nationais for the extraction 
of guano on the Cays of Roncadur, Quitasueno and Serana, 
that are part of rhe Archipelago of San Andris. The 
CoIorn bian Government protested tu the United States, 
asserting its sovereigniy over those cays. A dispute thus 
arose between the two States which led to oMicial exchanges 
between them. That controversy would resurface in 191 9, 
when the Governor of San Andrés and Providencia informed 
the central Government of Bogota about the erection of 
lighthuuses by the United States on the cays in question. 

1.78 The CaIombian Minister of Foreign Affairs immediarely 
sumrnoned the United States Ambasador in Bogot& to 
advise him of the effect that such an action would have on 

58 Guano is fomed by excrcment of marine birds, and is usually round on rocky coasts or on, 
islets and cays scattered in the ses especially those located in the Caribbean Sea. 11 is 
especially rich in phosphates and has bcen used for n long time as a top quality, low priced 
fertiliser. 



the relations between the two countries and tu deIiver a Note 
of protest59 addmsed to the Secretary of State. The 
Americm Ambasador stated fhat t1-rer.e m u t  have been a 
misunderstanding as to the ownership of the cays in question 
and Iater expressed his displeasure and concern to the State 
Department regarding this fac t. 

1.79 The American Arnbassador's concern proved accurate, as 
strong popular protests arose almost immediately in 
~olombia". The State Department then requested its 
Ambassador in Bogoti to infom Sie Colombian Governent 
that the United States wsre willing tu consider Columbia's 
position on the matrer. 

1.80 At no time behveen 1890 and 1928 did the Governent of 
Nicaagua state any specific reservations or claims whatsoever 
to Colombia or to the United States with regard to any of the 
aforementioned cays. 

1.8 1 On the contrary, in concluding the Esguema-Bkrcenas Treaty 
Nicaragua expressly recognized that it Iacked m y  rights over 
them. For Nicaragua agreed that the question of sovereignfy 
oves them was an issue svIely between CoIombia and the 
United States tu Sie exclusion of Nicaragua, by virtue of the 
provision iricluded therein stipulating that "rhe Ruficador, 
Quitasueno and Serana cays are not considered to be 
included in this Treaty, sovereignty over which is in dispute 
between Colombia and the United States of America". No 
specific reference to any of those cays was ever made during 
the Congressionai debates of the Treaty in Nicaragua. Tn 
contrast, duririg the approvai debates of the Treaty in the 
Colombian Chamber of Reprwentatives, the aforementioned 

- 

59 Annex 14: DipIon~atic Nofi: of 13 Sepf. 1919, addressed to 1Ire Americ~n Minister in 
Bogor& by CoIonrbia's Foreign Aff.?irr Mitiisrer. 
a Annex 15: Telegranr of 4 Ocr. 1419, addressed to IIie Becretary of' Sraie af the United 
Statcs by the Aniericarr Minister in Bogoij, Papers ReI~rirrg 10 tire Foreign Reluziom of ike 
UniiedSriiies, 1919. VUI. 1, Govemrnent Printitig OlIï~e, Washingon, 1934, pp. %flO-8DI. 



clause was cfiticized since Columbia's righrs over the cays 
were unquesti&able6'. 

1.82 After the Esguerra-Bhrcenas Treaty was signed on 24 March 
1928, Colombia and the United States entered into an 
Agreement regarding the aforementioned cays on 10 April 
1 92862. The Parties agreed to maintain the existing situation 
in the cays, by which Colombian nationals would continue to 
fish -unintemptedly- in the waters of the cays without any 
objection h m  the United States whiIe, for its part, the 
United States would continue tu be in charge of the 
maintenance of navigation aids then or afterwards 
estahIished by them on the cays in c~uestion, withorrt any 
objection from Colornbia, 

1.83 The foregoing state of affairs continued without change untif 
the 1928 Agreement was replaced by the "Treaty concerning 
the status of Quita ~ u e n o ~ ~ ,  Roncador and Serrana", known 
as the Vkquez - Saccio Treaty signed between Colombia 
and the United States on 8 Septernber 1 9 7 2 ~ ~ .  Nicaragua 
never expressed any claim to Colombia regarding 
sovereignv over the cays, either before or after 1928, until 
1971 when the negotiations between Columbia and the 
United States begaii: 

1.84 The Treaty of 8 Septernber 1972 consists of nine ar-ficles, the 
f i13 of which provides that '?the Governent of the United 

6' Anales de la C h a r a  de Represenrantes, Sesiones Extraordinarias de 1928 [Annals of  the 
Chamber of Representatives, Extraordinary Sessions of 19281, Bogot4 Wednesday, 14 Nov. 
1928, number 158, page 1,131. 
62 Annex 16: Agreement between Colombia and the United States, concerning thc status of 
QuitasueiIo, Roncador and Serrana, of 10 April 1928. 
63 In thc oficial Bnglish version of the Treaty the name of the Quitasucho cay is spelled as 
"Quita Sueno". ~ o k e v e r ,  the most cornmon denomination and the one used oEIicially by 
the Gouemmenr of the Republic of  Colombia is "Quirasiicfio". 
W Annex 17: Treaty between the Gouernnient of the RtpubIic of Colombia and the 
Govcrnment of the United States of Anrericâ conceming tlir srafus of Quita Sueno, 
Roncador and Serrana signcd on 8 Scptember 1972. 



States hereby renounces any and al1 claims to sovereignty 
over Quita Sueno, Roncador and Serrana". 

1.85 In the Treaty, the Govetnrnent of Colombia guaranteed, 
under certain conditions, the developrnent of fishing 
activities by ships and nationaIs of the Unifed States in the 
waters adjacent to rhe Cays; the United States transfemd the 
exilsting navigation aids on the Cays to Colombia, and 
Colombia was to be in charge of their maintenance and 
operation6'. The regime established in the Agreement of 
1 928 was brought to an end. 

1.86 After the respective approval procedures in the Congress of 
each of the Iwo Srates, the exchange of the ratification 
instnrrnents look pIace in Bugota an 17 Seplember 198 1. 

1.87 The Treaty was registered with the Secretary-General of rhe 
United Nations on 31 March 1983, at the request of the 
United States, under nu~nber 2 1 80 1. 

1.88 In this way, the dispute between the United States and 
Colombia regarding sovereignty over the Cays of Roncador, 
Quitasueho and Serrana -that had begun at the end of the 1 9'h 
century- was brought to an end by the 1972 Treaty. 

6' Due 10 the fact Ihat rhe US autlioriiies of ihe Panarna Chwdl ceascd the operation and 
maintenance of the lighthouses, the Quitasuefio lighthouse (of crucial importance in an area 
that is especially dangerous for navigation) stopped working by the end of the 1960s, and 
had been rep1:iced since 1971 by thc Colombian Navy by a more modem lighthuuse wiih 
difîerent characteristics tu those of the one that tiad heen operated by the United States. The 
same occurred with the lighthouses in Semna and Roncador, which were replaced with 
more modern and fimctional lighthouses by the Colornbian Governmcnt. 



VIT. Nicaragua Purporfs to Carry Out Aetivities in Areas tu the 
East of the Agreed Maritime Boundary between the two 

Countries along the 8z0 W Meridian 

1.89 ARer the conclusion of the 1928 Treaty and its Protocol of 
Exchange of Ratifications of 1930 that settled the dispute 
ktwem Colombia and Nicamgua, Colombi continud exercising 
its sovereigniy and administration over the Archipelago and 
ifs appurtenant maritime areas in the sarne uninterrupted 
manner as iit had dune su for nearIy two cerihiries. 

1.90 In 1969 Nicaragua, for the very first time -and without 
questioning the validiiy or effectiveness of rhe 1928 Treaty 
as a whole- purporied to cany out activities in areas to the 
east of the agreed n-raritime boundaty almg the 82" W 
Meridian by granting survey permits and oil concessions in 
those areas. Colombia protested to the Nicaraguan 
Government by Note of 4 June 1 969h6. 

1.91 In its ~ernorial~ ' ,  Nicaragua wrongly asserts that Colombia 
for the first time clairned the 82" W Meridian as a maritime 
boundary in that digIomatic Note ro Nicaragua of 4 June 
1969. That is nbi tnre. CoIombia's 1969 prolest was 
occasioned by Nicxagua's acrivities to the east of that 
meridian, But ever since the concIusion of rhe agreement 
reached by the 1928 Treaty and its ProtocoI of Exchange of 
Ratifications uf 1 930, Columbia has al ways conducted itseIf 
as regards the boundary on the basis of what was then 
agreed. 

1.92 As eariy as 1931 +nly a year afler the Treaty's entry into 
force- the 82" W Meridian was included as the boundary 
between Colombia and Nicaragua in the Officia1 Map of the 

" kitim 18: Diplornatic Note of 4 lune 1969, addressed to Nicaragua's Foreign Affairs 
Mirsister by Colombia's Ambrtçsador in Managua. 
'' Meinariirl ofNicarag11~1, inier nliu, p. 178, para. 2.255. 



Republic of Colombia, without there being any protest f-r-urn 
Nicaragua (See Maps No. 4 and 4 bis). CoIornbia 
subsequently published several sirnilar oficial maps that 
were not protested by Nicaragua either (See cg., Maps Nos. 
5 - 11). In the officia1 publications of Colon-rbia entitled, 
'Iimits of tlie RepubIic of Columbia" (Litniles cle fa 
Repibtica de Coiombitl), priblished in 1934 and 1 9446g, the 
82" W Meridian was Iikewise hcorporated as the border 
between Colombia and Nicaragua. Those publications were 
not the subject of protests on the part of Nicaragua. 
Colombia has consistently continued to exercise its 
sovereigne and jurisdiction over the maritime areas 
corresponding to the Archipelago up to the aforementioned 
meridian. 

VIIT. Nicaragua's Uniiaferiil ChaIIenge to the VaIidity of f he 
1928 Treaty 

A. NICAMGUA'S UNILATERAL PURPORTED DECLARATION OF 
NULL tTY 

1.93 On 19 July 1979, the Sandinista Movement came to power in 
Nicaragua. Thereafter, a process to increase Nicaragua's 
military power and arrnaments -unprecedented in Central 
American history- began and, at the same time, numerous 
military and civilian advisers came to Nicaragua, thus 
generating a delicate sibation in die region. Sume seven 
months Iater, Nicaragua purpofled to question the terirturiaI 
and maritime settlement reached hd f  a century earlier wifh 
the Esguerra-Barcenâs Treaty of 1928 and its Protocor of 
Exchange of Ratifications of 1930. 

68 Liniites de la Republica de Calombilr, Repiihlic of  Colombia, Ministry of  Foreign Affairs, 
Office of 1,ongitudes and Borders, Editorial Ccntro, Bogoth, 1934 p. 46. And, Limites de la 
Repubiica de Colombia, Second edition, Republic ol'Colombia, Ministry of Foreign Affairs, 
Office of Longitudes and Borders, Ciilornbia Lithography, Bogot& 1944, p. 10 1. 



1.94 On 4 Febmary 1980, Nicaragua's Minister of Foreign 
Aîfairs, MigueI D'Escoto, unexpectedly called in the 
diplornatic corps accredited in that country to a meeting at 
the Ministry. During the meeting the Minister distributed an 
official declaration and a "Libro Blanco" (White ~ a ~ e r ) ~ ~ ,  by 
which Nicaragua attempted to declare nul1 and void the 
Treaty signed with Colombia in 1928. In those documents, a 
series of arguments were advanced to support that attempt, 
among them the following: 

"The historical circurnstances undergune by our 
peopIe since 1909 impeded rhe reaI defence of 
our Continental Shel f, jurisdictional waters and 
insular territories ernerging from this 
Continental Shel f. 

[.....] 

A great deal of time has passed since the 
Bhrcenas Meneses-Esguerra Treaty, but the fact 
is that, it was only on 19 July 1979 that 
Nicaragua recovered it s national sovereignty ; 
before the victory achieved by our people, it 
had been impossible lu proceed tu defend the 
insuIar, marine and submarine territory of 
Nicaragua. 

[.....] 

These circumstances impose the patriotic and 
revolutionary obligation upon us, to declare the 
nullity and lack of validity of the Bhrcenas 
Meneses-Esguerra Treaty . . . in a historical 
context which incapacitated as rulers, the 
presidents imposed by the American forces of 
intervention in Nicaragua and which infringed, 

69 Nicqua ' s  White Paper on Ihe case. Libro Blanco sobve el cnso de Son Andrés y 
Providenein, Minis~erio de ReIacio~ies Exteriores de Ia RepirbIica de Nicaragua, Managua, 4 
Feb. 1980. 



as stated, the principles of the National 
Constitution in force.. . >*?O 

Nicaragua's position was in cIear vioIatiori of the noms 
and principles of international Iaw, in parricuIar of the 
principle of pacfa sfint servanda. It must aIso be noted that, 
at the tirne, the Republic of Nicaragua never stated, in 
relation to its purported unilateral declaration of nullity, the 
alleged breach by Colornbia of the 1928 Treaty. In fact, the 
argument of alleged breach of treaty by Colombia was on1y 
advanced by' Nicaragua, for the very first tirne, in its 
Mernorial of 28 April2003. 

1 9 5  Nicaragua's extravagant daim was immecIiateIy rejecred by 
the Governent of CoIumbia in a Note of 5 February 1980~'. 
Among other arguments, Colom bia stated that, 

"The Nicaraguan atritude, of i n v o k i ~ ~ g  the 
nulIity or invalidiiy of the Esguerra - Barcenas 
Treaty fifty years after having entered into - 

force, is an unfounded claim that counters 
historical reality and breaches the most 
elementary principles of international public 
law. Even more so, given that an ample 
parliamentary debate in both countries 
prcceded the ratification of the Treaty, tliat it 
was not approved suddenly, but that after being 
signed by the PIenipotentiaries of the High 
Parties, was discussed in two Iegislative 
periods in Nicaragua, prior to the definitive 
approval. 

70 Nicaragua's White Paper on the case. Libro Blanco sobre el cnso dc San Andrés y 
Providenciu, Ministcrio dc Relnciones Exieriores de la Repiiblica de Nicaragua, Managua, 4 
Feh. 1980. pp. 3-4. See footnote 6. 
7 '  Anncx 19: Diploinatic Note uf 5 Fch. 1980, addressed to Nicmgua's Foreign Afhirs 
Ministcr by Colombia's Foreign Affairs Minister. 



No less surprising is the, fact that the 
Nicaraguan DecIaration suggeits that tlrere was 
a Iack of sovereignty between 1909 and 1979, 
because - if that situation had occurred, we 
would find ourseIves facing the disregard for 
al1 the commitments contracted by Nicaragua 
in the seven preceding decades." 

1.96 The Colombian Governent produced a document of its 
own -the "Libre Blanco de Columbia" (White Book of 
~uiombiaf"- demonstratjng the unIawfuhess of the 
Nicaraguan position. NaturaI Iy, after îhis purported unilateral 
declaration of nullity by Nicaragua, the 1928 Treaty and its 
1930 ProtocoI continued tu be fuIIy irnplemented by the 
RepubIic of Columbia, 

1.97 This wm not the frrst time the Nicaraguan Governent 
atrernpted tu disavow a treaty, a decision of an international 
court or an arbitral award. It has been a regeated practice of 
Nicaragua, which kas in fact assumed an identical posmre 
towards its other neighbours. In 1871 Nicaragua milaternlly 
declad thai it cansidered rhe Cafias - Jerez Treaty of 1858, 
which had established its Iand border with Costa Rica, tu be 
nu11 and void. As regards to Honduras, Nicaragua aIso 
uniiaterally declare8 as nuII and void, severai years it 
was issued, the arbimI a d  rendered by His Majesty the 
King of Spain, in 1906, defining the Iand border between the 
hvo counuies. Likewise, Nicaragua refuscd to comply with 
the judgments of the Cen~aI American Court of Jristiee of 
1916 and 1917. 

1 -98 Nicaragua has in i ts Mernorial qea ted  i ts contention t ha1 the 
Esgrierra-Bircenas Treaty of 1928 is nu11 and void. 
CoIornbia categorically rejects those contentions as whoIIy 
without foundation in intemationaI Iaw. 

72 F-ibro Blnnco de la Repribiica rfe Colo>Irbia 1980, M inis~erio de ReIaciones Exteriores de 
CoIambia, Bagotk 1980. 



B. THE QUESTION OF THE VALIDITY OF THE 1928 TREATY 

1.99 In its Memorial, Nicaragua adopts and expands upon the 
"patriotic and revolutionaiy" analysis in its "White Paper" 
of 1980. 

I ,100 Nicaragua endeavors tu show that Culombia, "well aware" 
that Nicaragua's titIe tu the San Andres Archipelago was 
"fiml y estabiished in accordance with the ufi possidetis 
iuris principle.. . took advantage of the U.S. occupation of 
Nicaragua to extort from her the conclusion of the 1928 
~ r e a t y " ~ ~ .  It claims that "the real negotiators of the Treaty 
were CoIombia and the United States, and that Nicaragua 
was rnerely an onIooker awaiting instru~tions*'~~. It 
maintains that the United States declined to extend its good 
offices in favor of a Nicaraguan proposal for arbitration 
with CoIombia over sovcreign~ over the San Andrgs 
Arch i pelago and rather endorsed Colorn bia's proposa1 for 
what came to be the substance of the 1928 Treaty as "an 
equitable so~ution"'~, to the "great disappointmen~'76 of the 
Nicaraguan Minisrer. It argues that, when the United States 
Legation at Managua was "aritharized tu exert its good 
offices in the premises", the "prernises" referred tu the 
quarters of the Nicaragua ~ o n ~ r e s s ~ ~ .  

A reading of rhe dipIomatic dispatches an which Nicaragua 
relies in support of these and Iike assertions demonstrates 
the liberries taken by the Nicaraguan Mernorial with the 
diplomaric record. Nothing in these dispatches indicares or 
impIies that CoIombia "extorted" anything, or that the rea! 
negofiators of the 1928 Treaty were the United States and 
Columbia. On the contrary, ahey show that it was 
CoIombia and CoIombia alone that took the initiative in 

" Menrorial ofh'icm-irgrru, p. 98, pam. 2.82. 
74 !hiif, P. 99, pilT3. 2.84. 
'' Ibrrf., p. 100, para. 2.95. 
" &id, p. 100, pp;~.2.85. 
17 &id, p. 106, pani. 2.99. 



proposing the terms of a settIement of a dispute that 
originated with Nicaragua a ~ o n e ~ ~ .  

The diplornatic dispatches show that negotiations between 
Columbia and Nicaragua were extended over a period of 
years, and that, whiIe Nicaragua sought the advice of fhe 
United States, and tried to enlist the infiuence of the United 
States in favor of its position, the Uniit:li States imposed no 
~ettlernent~~. The United States did see merit in a settlement 
which "would make permanent a situation which ha[d] 
existed in f a ~ t " ~ ~ ,  narnely, that Nicaragua administered the 
Mosquito Coast and the Corn Islands and that Colombia 
administered the San Andrés Archipelago, a perfectl y plausj ble 
position on its face, and one that would "clear up" any 
question as to the right of Nicaragua in 1914 to lease Great 
and Lirtle Corn Islands to the United  tat tes^^ for purposes 
guaranteeing the security of the prospective inter-oceanic 
way acmss Niamgan  tmitory. Indeai, it was Nicaragua's 
foremost inrerest thar an inter-ocear-ric way be built in its 
territory . Ir aecordingl y heId vaiious negot iations on the 
matta with fhe United States. The Nicaraguan Congressional 
records of the approvaI process of the 1928 Treaty cIearIy 
show that Nicaragua assigned the greatest irnpoflance to 
faciIitating the conditions for that project, 

1.103 The United States infomed both Parties that, if they 
mutually so requested, it was prepared to mediate their 
dispute, on the understanding that, if ultimately it went to 
arbitration, the Parties bound themselves to comply with 
any awardRO. The United States Minister called on the 
President of Nicaragua at the request of, and with, the 
Colombian Minister in Managua to repeat what he had 
"already told the President about the Department's viewing 

. 

" ~ e e  iri parficrrlar, Note of 21 Mar. 1925, addressed to Nicaragua's Foreign Affairs Minister 
by the Secretary of State, Prpcrs ReIuiing fo the Foreign Relations of lke United States, 
1925, Vol. I, Govemriierit Printing Office, Washington, 1940, p. 432. 
79 ibid See alsa, Mernorandam by rhc Assislant Secretary of Stale, 2 Aug. 1927, P a p ~ ~ s  
ReIniing io I ~ P  Foreign Reifiriom of ilre Uniied Srnies, i 927, Vol. 1, Go:-t:mmeni Friii~ing 
Oilïce, Washin~lo~i, 1942, pp. 325-327. 
"l'he Secretary af Stare io the Minislri :.r CoIornbia, 25 Sept. 1915, {oc. ci; . pp. 43 t, 435. 



with favor a settlement along the lines which Colombia had 
proposed" but his so doing was not sinister in a 
circumstance in which the United States had been asked by 
Nicaragua to assist in resolving the dispute through the 
extension of its good oftices8'. 

1,104 To daim that an authorization ru the U.S. Legation in 
Managua to exe1.t "ils good offices in the premises" refers 
to the physicaI premises of the Nicaragian Congress rather 
than lu what has been previously stafed is a fatrious 
misconstruction of the EngIish languageg2. Tu maintain that 
Nicazigua ratified the 1928 Tseaty because of "the exertions" 
of the United States Legation "in the pi-ernises" is nui borne 
out by the dipiornatic record cited by ~ i c a r a ~ u a ' ~ .  The 
1928 Treaty was widely discussed in Nicaragua. The 
United States made clear to Nicaraman authonties, including 
the new President Moncada, that it found the Treaty to be 
equitable and that it thought it unlikely that Nicaragua 
could achieve better terrns; but that is not the sarne as saying 
that the United States imposed the Treaty on Nicaragua. 

1.105 The alleged nullity of the 1928 Treaty was discovered by the 
revolutionary Junta in 1980 - more than fi@ years afier ifs 
negotiation. How can it be that a Treaty IengthiIy and duIy 
negotiated, and IengthiIy approved and duly rarified, and 
thereafier implemented by the Parties for some five decades, 
can be found in 1981) tu be a nullity? How can ir be rhat a 
Treafy, registered separateIy by Columbia and by Nicaragua 
with rhe League of Nations Secretariat pursuant fo AriicIe I8 

81 The Minister in Nicaragua (Eberhardt) io ihe Sccretary of Stare, 4 Feb. 1928, Papeis 

Reic~iing io ihe Foreign K e h i o n ~  a/ rhr Uni& Sfafes, 1928. Sol. 1, Gavernment Prinririg 
Office? Washington, 1943, p. 701. 
"k AMitiisrer in Colombia (Caffcry) Io thc Secretary of State, 10 Sept. 1929, Pupers 
Relaitng ro the Foreign Reiutions of the United Stutes 1929, Vol. 1, Governmcnt Printing 
Office, Washington, 1943, p. 935. Penisal of this dispatch clzarly shows that the common 
term "premises" is therein used to refer tu the matters mcntioned in thc previous paragraph 
of ihe Ictter. See also, Walker, David M., 7he Oxford Cornpanion ta Law, Clarendon Press - 
Oxford, 1980, p. 982, where the term "Premises" is deflned as: "Things set out before, and 
conscquently, in deeds, things previnusly inentioned. In conveyances, the word frequently 
refers back to sub,jects fully described earIier in the deed.. ." 
8 3 ~ u p e r s  Relnting to the Foreign Relations of the Uniled States, 1929, Vol. 1, Governrnenr 
Printing Office, Washington, 1943, pp. 934-931. 



of the Cuvenant of the Leagueas a.,'tbinding" internationa1 
agreement, is hund  some fifty y e m  i&r by Nicaragua to be 
a nullity? How is it that, in 1969, when CoIombia protested 
against Nicaragua's activities carried out to the east of the 
agreed maritime boundary with Colombia dong the 82" W 
Meridian, Nicaragua did not notice that the Treaty instrument 
so providing, ratified a treaty that was purportedly nul1 and 
void? 

1.106 The position now embraced by the Governrnent of 
Nicaragua, and illustrated by the quotations fuund above i1-r 

paragraph 1.94, impur& that, mtiI the Sandinista Junta 
assrimption of power, no Governrnent of Nicaragua h m  
1909 tu 1979 couid bind Nicaragua internzitiunaIly because 
of what it kmq "[tlhis absence of suvereignty.. ,"g4. That 
absence of sovereignty, the White Paper rnaintains, began 
with United States intervention in 1909 and Iasred "seventy 
years, until the Sandinista popular insurrection's victory on 
July 19, 1979"~~. It claims that the 1928 Treaty was imposed 
upon Nicaragua "under the total military and political 
occupation by the United statesyS6 and that, moreover, it 
infiinged the National Constitution then in force, "which 
prohibited in absolute ternis the execution of Treaties 
irnpIying prejudice tu the national sovereignty or division of 
the native çoi1"". II ackr~owiedges that, "[a] long time has 
elapsed since the B5rcenas Meneses-Esguerra Treaty, but the 
fact is that it was not until JuIy 19, 1979 that Nicacagua 

,987 recovered its Nat ionaI Sovereigrity . . . . 

1.107 If however Nicaragua because of its sribjection tu United 
States influence between 1909 and 1979 Iacked the 
capacity to conclude treaties, most notably the 1928 Treaty, 
it could not have become a founding Member and signatory 
to the Charter of the United Nations nor could it have, for 

" Nicaragua's White Paper on thc case. Libro Blanco sobre el caso de San Andrés y 
Providenci~, Ministerio de Relaciones Exteriores de la Republica de Nicaragua, Managua, 4 
Feb. 1980, p. 2. 
85 ~ b i d ,  p. I l .  
86 ibid., p. 2.  
'' Ibid.. p. 3. 



that matter, become Party to the Pact of Bogot.A, the veiy 
instrument on which Nicaragua founds the jurisdicfion of 
the Court in the present proceedings. Indeed, as Nicaragua 
is a pstrty to the Statute of the lnternationai Court of Justice 
as a Mernber of rhe United Nations, if it Iacked the capacity 
tu sign the Charter, it Iacks standing in this Court. 
Furiherrnore, Nicaragua's Declaration under the Optima1 
CIause, which this S~ate is also invoking before the Court - 
in the present proceedings, was made in 1929, that is, a 
year after the signature of the Treaty with Colombia and 
just a year before its ratification. 

C. ALLEGED UNCONSTITUTIONALITY 

1.108 Nicaragua argues f hat the 1 928 Treaty was in violation of 
the then Constirution of Nicaragua (191 I ), adopted under 
the aIIeged intervention of the United States, as ger the 
dates cited in Nicaragua's own MernoriaI. The alleged 
Y iolated ruIe of its domesric Iaw provides that ". . .treaties 
may not be reached that oppose the independence and 
integrity of the nation or that in some way affect her 
sovereignty.. ." 

Tt is clear that the 1928 Treaty, far from affecting the 
integrity or sovereignty of Nicaragua, notably favored both 
since by that treaty, Colombia renounced its rights over the 
Mosquito Coast and the Tslas Mangles (Corn Islands) in 
favor of Nicaragua. Fu~.themore, since the Constitution 
that Nicaragua now argues was violated did not even 
include the Archipelago of San Andrés as part of its 
territory, as acknowledged by Nicaragua in its ~ e r n u ~ t a l ~ ' ,  
it cannot be maintained rhat a treaty one of whose main 
objects was precisely fhat ArchipeIago was in Y iolation of 
that Constitution. Even more su, since Nicaragua had never 
exercised any type of sovereignty over that Archipelago 
throughout its entire history. 

an Metnorial nf Nicaragua, p. 109, para. 2.105. 



1.109 In addition, it suffices to recall the governing provision of 
the Vienna ~onv&tion an the Law of Treaties (on which 
Convention Nicaragua relies in ifs Mernorial, notwithstanding 
the fact that it is not a Party). Article 27 provides: 

"internai faw and o b s e m c e  of freaties 

A party may not invoke the provisions of its 
infernal law as justification for its failure tu 
pedorm a treaty. This ruIe is withour prejudice tu 
article 46." 

The exception provided in Article 46 is as follows: 

1. A State may not invoke the fact that its 
consent ru be bound by a treaty has been 
expressed in violation of a provision of its 
interna1 Iaw regardhg cornpetence to conclude 
treaties as invaiidating ifs consent unless that 
vioIation was manifest and concemed a mIe of 
i ts interna1 law of fundamental importance. 

2. A violation is manifest if it would be 
objecriveIy evident tu any State condueting itself 
in the matter in accordance with normal practice 
and guod faith." 

1.1 10 In this case, the aIIeged vioIation of the Nicaraguan 
Constitution was not onIy nor mafiifest to Colombia or any 
third Srare. It was not manifest tu Nicaragua itseif, which 
fur fi@ years treated the 1928 Treaty as Constitutional and 
in force. Ir is significant that, in the rareful process of 
rabifIcarion of the 1928 Treaty by the Nicaragrran Congress, 
these Constitutionai issues wese not even rnentioned. Nor, 
as noted, did the Constirution then in force specify that the 
San Andrgs Arehipelago was part of the territory of 



Nicaragua; in point of fact, no Constitution of Nicaragua 
ever has so provided. 

1.1 11 In the face ofdl  ofulis, forthe G u v m e n t  ofNicaraguato 
argue that a treaty such as the 1928 Treaty and ifs Protoc01 of 
Exchange of Ratifications of 1930 is voici is an outrage, It 
constirutes a cornpIete disregard of the most fundamental 
nom of international law, ihat is, pacta sunt semanda, the 
cornerstune of i riternational peace and securib. Nicaragua's 
conduet is alsu contrary to the principIe of the respect for the 
obligations arising fro~n treaties and other sources of 
international law, enshrined in the Charters of the United 
Nations and the Organization of American a ta tes^'. 

D, THE 1928 TREATY FIAS NOT BEEN TERMINATED BECAUSE OF 
"BREACH" 

1.1 12 In Section IV of irs Mernoria1 Nicaragua maintains for the 
very first time thar, even if the 1928 Treaty "ever entered 
into force, it  has heen termina~ed as a conseqrience of its 
breach by ~olarnbia"~! IIt characterizes rhe 1930 Protoc01 
of Exchange of Ratification as ";in authentic interpretation 
of the Treaty, a n  which both Parties agreed and which was 
a condition for rhe ratifiearion by the Nicaragrran 
~ongress'"~. But Nicaragua's Memonal goes on tu aHege 
that this cornmon trnder~anding of the meaning of rhe 
Treaty "was not chaIIenged by Columbia trnril 1969 when, 
for the first time, she conrended rhat the 82" meridian.. . 
constituted the mari tirne border berween herseIf and 

$ 4 2  Nicaragua., . . Nicaragua contends f har, "This radical 
shift in the cornmon inre~pretafion of the Treaty cIearIy 
constituted a material braeach of this in~tnirnent"~~. It 

89 Officiai fcxf as pub!ishcd by ~ h e  QencraI Secrcrwiar of ~ h e  Organization o î  Amcricati 
Siarcs, Wstshingtan, D.C., 1997. 
~n tMeniorirrl qfNicnragtiu, p. 178. 
91 Ibtd. p. 175, para. 2.254. 
PZ Ibid.. p. 178, para. 2.255. 
'3 ]&(in p. 1 111. para. 2.256. 



proceeds tu characterize this "whimsicaI md sel f-serving 
i nterpretation of a fundamental ciause, w hich radical 1 y 
changes the intention of the contracting partiesmy4 as a 
"material breach" which accords Nicaragua the right to 
terminate the Treaty in pursuance of Article 60 of the 
Vienna Convention on the Law of ~reaties~'. 

1.1 13 These extraordinary assertions on the part of Nicaragua 
-advanced by Nicaragua for the first time only in its 
Mernorial- are patently irnplausible. They are groundless, 
as a marrer of fact and a matter of Iaw, 

1.1 14 As a matter of fact, it is not true that in 1969 Colombia for 
the first tirne advanced the position that the 82" W 
Meridian constitutes a maritime dividing iine between the 
jurisdictions of Culombia and Nicaragua. That position was 
the tnie shared position of both Parties when the 1930 
Protocol was concluded. Zt was Nicaragua itself, in its 
Congressional debates, that took the lead in making clear 
that its proposal to include the 82" W Meridian proviso into 
the 1928 Treaty was precisely designed to establish such a 
dividing line in the waters between Colombia and 
~ i c a r a g u a ~ ~ .  Colombia agreed to Nicaragua's proposa1 as 
aiready shown. 

1.1 15 Also as already shown, it was as earIy as 193 1, one year 
a h r  the exchange of ratifications, that the 82" W Meridian 
was depicted as a bounday in the Officia1 Map of the 
ReprrbIic of Colombia (see maps Nos. 4 and 46is), without 
receiving any protest h m  Nicaragua. Colornbia 
subsequently published several simiIar official n-raps {sec 
e.g., Maps Nos. 5 - 11) that were not protested by 
Nicaragua either. Furthermore, in the official publications 
of Colombia entitled, "Limits of the Republic of 
Colombia" (Limites de 2u Republica de Colombia), 

... -. ... 

GU MenforiaI ujNirorag~ilr, p. 179, para. 2.258. 
'' Ibid, p. 180, pua.  2.26 1. 
% See rhe quorations from the C~)ngressionaI consideratifin of the qrieslion set out in this 
Chapter, paras I .59- 1.63, and in ChapIer II, paraç. 2.4 I and ff. 



published in 1934 and 1944"~ the 82" W Meridian was 
likewise inco~porated as the border between CoIombia and 
Nicaragua. Those publications were no1 the subject of 
protests on the parr of Nicaragua. 

I . I l6  As a Inaner of Iaw, even if it were tme -as it is not- that in 
1969 CoIornbia "uniIatesaIly converted" the 82" W 
Meridian into a maritime bourkary, a pw's  advancing an 
argument concerning the construcdon of a treaty cannot 
constitute of itself a "material breach" of it. The passage 
frorn Lord McNair's work on which Nicaragua relies98 
concerns an argument advanced in bad faith. Colombia's 
actions in 1969 cannot be characterized in that way. 
Colombia, acting in response to Nicaragua's attempt to 
carry out activities in areas to the east of the agreed 
boundary, did no more than assert the agseanent as it was 
conceived by Nicaragua in 1930 and agreed by both Parties 
af that time. 

Further, as a matrer of law, even if an argument advanced 
by a Party could by irself constirrite a breach of treaty, that 
of itseIf cauld r-rut bring the treaty to an end. Under Article 
60 of the Vienna Convention on the Law of Treaties, a 
material breach of a bilateral treaty by one of the parties 
entitles the other to invoke the breach as a ground for 
terminating the treaty. Nicaragua has done nothing purporting 
to exercise this entitlement, presumably because it knows 
that it has no basis for so doing. Article 45 of the Vienna 
Convention is instructive in this regard, for ir provides as 
ful!ows: 

"Limites de In Reptiblicn de Colombia, Kepublic o f  Colombia, Ministry of Forcign Affairs, 
OMice of Longitudçs and Borders, Editorinl Centro, RogotA, 1934 p. 46. And, Limites de la 
Repiiblica de Cnlonibin. Second edition, Republic of Colombia, Ministy of Foreign Affain, 
Ofice of Longitudes and Borders, Colombisi Lithography, Bogotj 1944, p. 101. 
98 Menrurial of Nicaragua, p. 178, pnra. 2.257. 



A State ,may no Ionger invoke a grotrnd for 
invalidating, ;erminating, withdrawing fiom or 
suspending die operation of a treatj, under 
Articlels] . . . 60. .  . if, after becoming aware of 
the facts: 

(a) it shall have expressly agreed 
that the treaty is valid or 
remains in force or continues in 
operation, as the case rnay be; 
or 

(b) it must by reason of its conduct 
be considerd as having acquiesced 
in the validity of the treaty or in 
its mainrenance in force or in 
operation, as the case may be." 

1.1 18 On the facts of this matter, it is plain that, in ratifying the 
1928 Treaty and in registering it with the League of 
Nations as binding, Nicaragua treated the 1928 Treaty as 
valid and in force, and that, by reason of having 
implemented the Treaty for decdes, it more than 
acquiesced in its vaIidity and maintenance in force and 
operation. Nicaragua's argument thar the 1928 Treaty and 
its 1930 Protoc01 have teminated is wholly without merit. 

1. I 19 Furthemore, it is evident that Nicaragua cannot now be 
heard to argue that Colombia, by impIementing the 82"W 
Meridian as a maritime boundary -as agreed in 1930 and 
complied with frorn then on- is in breach of the 1928 Treaty 
with the result that that Treaty has been terrninated or is subject 
to termination. A purpose of so extraordinary a clairn is to vitiate 
Colombia's valid objections to jurisdiction: to undermine its 
position that, under the Pact of Bogotii, the dispute is one settled 
by arrangement between the parlies and govemed by a treaty 
that was in force 011 the daie of the concIrrsion of the Pacct, and is 
sri11 in force; and to undemine its position that the dispute arises 
out of facts antecedent to 1932. If the Court were tu sustain such 



an argument, it would permit a State to evade limitations on the 
jurisdiction of the Cou~r by means of a spurious daim, because 
the presentation of aIIeged violaiions before fhe Corn would 
then of itself suffice to render those reservations -wtiich are an 
expression of the wiII of States- inei'fectual. Colombia is 
confident that the Corrrt wiII mat Nicaragua's adventurous 
argument with the reserve that it merih. 

1.120 Ilaving presented the general background of the case, 
according to Article 79 of the Rules of Court, Colornbia's 
Preliminary Objections are hereinafter set out in full, 



CHAPTER Il 

IN ACCORDANCE WmH ARTICLES VI AND XXXIV 
OF THE PACT OF BOGOTA THE COURT IS 
"WITHOUT JüRISDICTION TO HEAR THE 

CONTROVERSY" AND THEREFORE SHALL 
DECLARE THE '6CONTROVERSY,,. ENDED" 

1, The Pact of Bogoti 

2.1 The "American Treaty on Pacifie SettIement", known as 
"Pact of Bogoth" ("the Pact"), was concluded on 30 April 
1 9 4 8 ~ ~ ,  during the IX International Conference of American 
States. It was based on a draft prepared by the Inter- 
American Juridical Cornmittee that included arnendments 
suggested by Brazil, Mexico and Peru. 

The Pact of Bug& is a principaI eleimnt in the Inrer- 
American systern for the pacific seiiIement of dispures, and 
has a special place in the Charter of the Organization of 
Ammicm States. The Pact estabIishes a systern for the 
settlement of disputes in which the Parties undertake to use 
the agreed procedures, in the manner and under the 
conditiow provided for in the P U C ~  (Article II of the Pact of 
Bogoth]. The procedures established in the Pact are: 

- Good offices and mediarion (Chapter Two), 

- Investigation and conciliation (Chapter Three), 

- JudiciaI procedure (Chaprer Four), and 

- Arbitration(ChapterFive). 

Anncx 20: American Treaty on Pacific Settlernent, "Pact of Bogoth", 30 April 1948. 
Official text in the English and Spanish languages. 



2.3 However, the Pact, in ifs Article VI, excludes h m  the 
application of ni! of the afurernentioned procedures rnatters 
already settied by arrangements between the Pmies or 
governed by treaties in force on the date of the Pact's 
conc~usion. 

2.4 When the Pact of Bogota was concluded in 1948, there was a 
considerable number of outstanding disputes between 
various American States but none whatsoever between 
~ i c a r a ~ u a  and Colombia. 

11. The ReIevant Provisions of the Pact of Bogota 

2.5 The Parties are in agreement that the Pact of Bogoth -a 
treaty in force between them- is governing. Tn both its 
Application and its Mernorial, however, Nicaragua relies 
only on one provision of the Pact, narnely Article XXXI, 
without giving effect, or even referring, to other provisions 
of the Pact which, in the Court's own wwds, "restrict the 
scope of the Parties' commi tment"lOo under Article XXXI, 
nafiely, A13icIes VI and XXXIV. It is nor Article XXXI, 
read in isolation h m  the other seIevant provisions, which 
confers jurisdicrion upon the Court, but the whoIe of 
Chapter Four. ("Judicial Procedure") read in conjnnction 
with the generaI provisions in Chapter One ("General 
Obligation to Settle Disputes by Pacific Means"), and in 
particular with Article VI, to which reference is explicitly 
made by the terms of ArticIe XXXIV. Article XXXI does 
not stand alone, but must be read together with other 
relevant provisions of the Pact - to which Nicaragua makes 
no reference. 

'OD Border and Tr~mhrd t r  A rmed Ar>iions (Nicaragicu v Honduras). Jurisdic~ion amf 
Adtniss~bliip, I.C. J jieporis 1988, p. 84, parara. 35. 



2.6 Contrary to Nicaragua's assertion, thcrefore, ir is not 
Article XXXI of the Pact read in isolation which provides a 
basis for the Court's jurisdiction; it is the Pact of Bogota as 
a whole which provides such a basis, and it is only to the 
extent and within the limits defined by the Pact that the 
jurisdiction of the Court is deterrnined. This is clearly 
borne out by Article II of the Pact, according to which 

"... In the event that a controversy arises 
between Iwo or more signatory States.. . the 
Parties bind thernseIves tu use the procedures 
established in rhe presenr Treaty, in fhe manner 
and under bhe co~zditBons provicled fur in rhe 
follow ing articles .. . iir01 

2.7 According to Article VI of the Pact, the procedures under 
the Pact -incIuding the judicial procedure of Chapter Four- 

"...rnay r-iot be applied tu rnatters aIready 
sert led by arrangements beiween the Parties. . . 
or which are govemed by agreements or 
treaties in force on rhe date of the conclusion of 
the present Treaty." 

2.8 Article XXXIII provides that 

"If the Parîies fail to agree as to whether the 
Court has jurisdiction over the contruversy, the 
Couri ilseIf shdl  first decide that question." 

This is precisely what the Court is respectfuIIy requested to 
decide upon "before any îurther proceedings on the 
merits", as provided for in Article 79 of its Rules. 

'O1 Einphasis added. 



2-9 According to Article XXXTV of the Pact 

"If the Court, for the reasons set forth in 
Article ... VI ... of this Treaty, declares irself 
withor~t jurisdiction tu Ilear the conwoversy, 
sush controversy shaII be declared ended." 

The matters brought before the Court by Nicaragua's 
Application -the sovereignty over the Archipelago of San 
Andrés and the maritime boundqry between Colombia and 
Nicaragua- are malters which -along wirh the matter of 
sovereignty over rhe Mosquito Coast and the Islas ~ a & s  
(Corn Islands)- were settled and governed by rbe Esgtrena- 
Bkcenas Treaty oof 1928 and its Protoc01 of Exchmge of 
Ratificarions of 1930 and whicIi constitute both an 
''amngement" md an "agreement or ~reat[y]" of the kind 
referred to in Article VI of the Pact of Bogota. It therefore 
falls within the jurisdiction of the Court, and, pursuant to 
Articles VI and XXXIV of the Pact, the Court is bound to 
debar any reopening of these matters. It is bound to declare 
the controversy "ended, terminée, terminada. 

III. The Object and Purpuse of Articles VI and XXXIV 

2.10 That the object and purpose of Articles VI and XXXIV of 
the Pact of Bogota is to ensure that the procedures provided 
for in the Pact be used only to settle still unsettled disputes 
but not to reopen previously settled ones appears not on1y 
from their very wording, but also fiom the travaux 
préparatoiras' 02. 

'O2 See the verbatim recard: 
On ArticIe VI, A~rnex 21: IX Itirernafion:rI Conference of Anierican S~ntes, Acis und 
Docrtinenfs. ACIS offlre Sessions of Cont~iir~e Ill. l'hirdSession, 27 Apr. 1948, Minisrry of 
Foreig~r Affairs of CoIombili. Engori, 1953, Vol. IV, pp. 134- 136. 
On ArticIe XXXIV, A~rnex 22: IX Inieniational Conferencc of American States, Acts and 
Documcnls. Acrs oJthe Sessions of Commitlee III, Fourth Session, 28 Apr. 1 948, Min istry of 
Forzign Affairs of Colotnbia, Bugotfi, 1953, Vol. IV, p. 172. 



2.1 1 Article VI corresponds tu one of the three articies Pem had, 
proposed to be inioborated iiito the dwfi prepared by the 
Inter-American Juridical Committee to be discussed at the 
IX International Conference of American States. The text 
of the Pemvian proposa1 on what was later to be Article VI 
of the Pact, was as follows: 

"Article ... These procedures may nul be 
applied either tu rnatters aIready settled by 
arrangement between the parties or by arbirraI 
or judicial decisions, or which are governed by 
internationaI agreements in force on the date of 
the conclusion of die present ~reat~."''~ 

The discussions on the drdt Article were held in the First 
Working Group set up by Committee III at the Conference. 
Tt was submitted by the Chairman for debate during the 
third session of Cornmittee III on 27 April 1948, with a 
minor drafiing change, namely, the deletion of the teim 
"intemationa1" before "agreements", At the session, Pem 
and Nicaragua were represented by the renowned Iawyers 
and diplonlats, Victor Andrés BeIaUnde and GuiIlenno 
SeviIIa Sacasa, respectively. 

2.12 The representative of Ecuador found Peru's proposa1 
"peremptory" as well as too absolute and general, and 
suggested ils rephrasing. Belahde opposed this suggestion 
because, in his words, 

". . , it wouId be very dangerous tu attenuate the 
fornula, [because] ... it wouId open the door to 
provoke a dispute, which is exactly what we 
want to avoid. 1 believe that an American peace 
system should not only resolve disputes, but 
also prevent them, because the provocation of 

'O3 1X International Conference of American States. Documents of Cornmittee I I I .  Pages 69- 
70. See Annex 21 for the full text of this part of the debatcs. 



disputes is precisely one of the ways of 
attempting against geace."Io4 

The Delegare of Chile took the floor ru suppo1.t the 
Peruvian delegaie: 

"My country's delegation amply supports the 
words of the DeIegate of Peru, and is willing to 
vote the article in the way he has proposed 
i t+ i i105 

The represenrative of Cuba, hav ing expressed doubts about 
the usefulness of such a provision -if the dif'ficulties are 
seftled, su he said, what is the probIem?- Belairnde went su 
far as tu speak of res judicutct: 

"The danger lies in its being reopened, in 
wanting to reopen thern. It is the exception of 
res judicata. " ' O" 

2.13 In the Iight of these ercplanations, the Peruvian proposa1 
was appsoved, unanimously. It is now Article VI of the 
Pact, which, as rhe travaux pr&pm-ntoires cIearIy show, is 
rneant as a shield against any possible use of the procedures 
provided for by the Pact in order to reopen previously 
settIed disputes. 

104 ., 
: .. . seriu muy peligi-oso nleniinr Ili f h r l f a .  .. [purque] seria ubrir In pzre~la a provocar 

rrn liligio, qlie es precisrrtnenfe Io qrrc qt(dreriros evilar. Creo que rtn sirre~irn nnterirrrno de 
pnz debe no solo resoli,e~ Ios li~igios, sino rnrnb~én impedir que se provoqrten. porqze el 
pj*l'ovocrrr iiiigios es p~ccrsanzcrnle trua de Ilis f i n a s  de mentnr cmwa la p z .  " Ste Annex 
21. p 135 
ras :. La Ddegacibti dc miii pais apoyci ninp!1a111en1~ lm oafnbrus del sefior dele~udo dei . . - 
Perii. y esIn iispitesfa o voinr el a~ficirlo Iti formu corno éi lo Ira prup~~esro" Ser Annex 
21. n. 135. 
lob' * "El peiigro esta en  qiie se reabra, cti qrie se quieru reabrir. Es la excepci& de cosa 
jzi~gada. " See Annex 21, p. 136. 





and Ecuador. After lranscribing these reservations, the 
study states: 

"Given that Ariiclé VI of the Pact considers 
the arrangements, rreaties, awards or decisiuns 
prior tu its concirisian as definitive, and 
therefore excludes rhe matters that have been 
the object of any of them from its application, 
the reservatian is essentially equal to depriving 
such acts from their Iegal effectiveness if faced 
with the possibility that already settled disputes 
rnight be reopened." 

2.16 For theis pari, both ChiIe and Peru in respect of which 
Bolivia and Ecuador, respectivdy, then upheId the 
possi biIify of 1-evising treaiies, ratified the Pacf. The 
procedures for The approval of the Pact in the Congresses 
of chileH2 and Pem are a furîher indicafion of the 
interpretation thar their Governrnents and Congresses gave 
to Article VI. 

2.17 During the Congressional debates in Chile concerning the 
approval of the Pact o f  Bogota, the definitive character of 
Article VI as a guarantor of international treaties was 
recognized. The relevant part of the text of Chile's 
reservation to Article LV of rhe Pact, designed to challenge 
and neuiralize BoIivia's objecrion tu Article VI, was 
originally drafted ta rejecf any reservation that might 

112 In his transnrirta1 to Cungress rhc Presidcnr of' CIiiIe rnen~ioned the irnpoflmrce of ArtirIe 
VI in the face of  the BoIivian resrrvation: "...On ihe orher hand, it is also urgciit to adopr 
fhis rneasure {rir~$cnIion] since the next Inter-Aincrican Confercnce in Rio dc Janeiro will 
be appraised of two proposais tn replace the Pact of' Hogoth, none of which includes, as does 
Art. VI 01' the Pact, any provision to prevent ttie review of  treaties in force ... for greater 
protection of the national interrist, ttie Governmerit has considered the formulation of a 
reservation a l  thc time of ratification ...{ tliat] would aiiticipate our rejection of any 
rcservation which attempted to altcr the sçope of Article Vl." Message addressed by the 
Presidcnt of the Kepublic of Chile to the National Congress, rcquesting tlic approval of Ihe 
Pact of Bogota in order tu procccd to ils ratification with a reservation, Chamber of Deputies 
of Chile, Session 42 of 12 May 1965, pp. 3266-3267. 



change the =ope of ArticIe VI' 1 3 .  After some discussion, it 
was nonetheless decided tu adopt a different text for the 
resewation, with an identicaI result. 

2.18 Peru entered a reservation to Article XXXlTI and "the 
pertinent part of Article XXX'LV", designed to ensure 
that the Court would not even be able to pronounce 
itself on its own jurisdiction -under Article XXXIII- 
r~garding the exceptions contemplated in Article VI, 
and therefore to declare controversies tu be ended under 
Article XXXIV"~. 

2.19 Nicaragua made only one reservation regarding "arbitral 
awards the vaIidity of which it has impugned" - a reference 
to the award given by the King of Spain of 1906 in its 
dispute it had held with Honduras. Quite obviously, it did 
not envisage when it ratified the Pact that its dispute with - 
Colornbia rnight not have been settled and rnight, therefore, 
not fa11 under Article VI. Nor did it question the fact that 
the 1928 Treaty was in force on the date of the conclusion 
of the Pact of Bogota. This was wholly understandable 
because Nicaragua had itsel f requested the registration of 
the 1928 Treaty .and its Protoc01 of Exchange of 
Ratifications of 1930 with the League of Nations and, in 
1948, had irnpianented the Treaty and its Protoc01 for 
almost twenty years. 

2.20 The t h s t  of the Pact is thus crystaI clea: when the Court 
reaches the conclusion -under Article VI- that the matter 
has been previously settled by an arrangement or a treaty 

- 

"'~egarding the text of his counhy's resewation, the President of Chilc thus stated that it 
should be peremptory in "...declaring, of coiirse, that i t  does not and will not accepi any 
rcscrvation which attempts to change the liternl scope of Article VI  in any way". Ibid 
"Vhe Penivian resewation reads as roltows: "2. Reservation with regard to Article XXXIII  
and the penincnt part of the Article XXXIV, inasmuch as il considers that the exceptions of 
res jndicatq resolved hy sertIerne~rr between Ihe pnnirr or governed by agreements or trea~ies 
in force, de~ermine, in virîue of their objective and perernprory rlarrlre, rhe exclusion of these 
m e s  h m  nie application of euery procedure." 



between the Parties, or that the matter is governed by a 
treaty in force on the date of the concI~rsion of the Pacf, the 
duty of the Cou1-i -under Article XXXIV- is io deciare the 
dispute "ended". This is exactly what the Pacr of Bogoth is 
about: providing mechanisms of settlemenf for unsettled 
dispures, on the une hand; afXrnt ing previous settlements 
and opposing any atternpt at their reopening, on the other 
hand. In rhe psesent proceedings, to deciare the dispute 
settled by the 1928 Treaty and its Protocol of 1930 and the 
matter "ended", terminée, terminada, is what the Pact 
requires; and this lies within the Court's jurisdiction. What, 
in the words of Article XXXIV of the Pact, the Court is 
"without jurisdiction" to do is to "hear the controversy" 
anew, as if it were not already settled by a treaty in force. 

2.21 That this is the meaning of Articles VI and XXXV of the 
Pact of Bugut5 is borne oui by the offrcial 
conternporaneo~~s cornmentary on the Pact published by the 
Secretary-General of t he Organization of American States: 

'Yt could occur that one of the States party in a 
dispute claimed that the case was not 
susceptible of a judiciai settlement, due to its 
being precisely within one of the exceptions 
provided in the [Pact] itself, that is, because it 
referred to [matters]. . . already settled by an 
arrangement between the parties, or by arbitral 
award, or by a decision of an international 
court; or because it is governed by agreements 
or ti-eaties in force on t he date of the conclusion 
of the American T r a t y  on Pacifie Setllernent. 
In  such a case the preliminary question shaII be 
subrnitted lu the Coiirt whenever one of the 
parties clairns an exception. ff the Cour#, in 
the case of judicial procedure, should 
declare itself wirhout jurisdiction for the 
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reasons set f~rtrh above, fhe controversy is 
declared ended. .. i i 1 1 5  

2.22 The Pact of Bogota must be read as a whole. Nicaragua 
cannot solely rely on Article XXXI of the Pact of Bogoth. 
By virtue of the 1928 Treaty and its ProtocoI of Exchange 
of Ratifications of 1930, which is vaIid and in force, the 
n~atters which Nicaragua seeks tu place befure the Court 
(a) have aiready been setiled and are governed by that 
Treaty and its Protocol, which fb) was uncontesrably and 
incontestably in force in 1948 on the date of the conclusion 
of the Pact. Article VI of the Pact stipulates that, consequently, 
on each of these grounds, Article XXXI "may not be 
applied". 

2.23 Mureuver, by virtue of ArticIes VI and XXXIV of the Pact 
of Bogota, the Coufi's jrrrisdiction is Iimited fo dechring 
the controversy ended. 

IV. Definitive Settlement of the Dispute Concerning the 
Archipelago of San Andrés, the Mosquito Coast and the Islas 

MangIes (Corn Islands) 

2.24 That the dispute maintair~ed between Nicaragua and 
CoIombia comprising the Mosquito Coast and the IsIas 
Mangles (Corn Islands) and, since 191 3 the Archipelago of 
San Andrés as well, was settled - a b  lengthy negotiations- 
by the Esguerra-Bhrcenas Treaty of 1928 has been shown 

115 A. Lleras, "Informe sobre la Novena Conrerencia Internacional de Estados Americanos", 
in Anaies rie In OrganizitciRri de Esrados A~~lericnnos, Vol. 1, Nn. 1, Departamento de 
Irifonnaci6n PubIica, U~iibn Pimamerican&Wahington, D.C., 1949 pp. 49-50 (Enrphasis 
addcd). Set. also, Garcia-Amador, F.V. [annotated cornp.): "ArregIo I'ncifrco de 
Controuersias, Trarado Arnericano dc SoIuciones Facificas, Pdcro de Bogotf: in Sistema 
Inreraniericarro a Irwis rie irirfrrdos, cornriciones y ofms doc~tinemos, Subsecretaria de 
Asunros Jurrdim-PoIiticm, Secretaria GcneraI de la Organizacibn de Eslados Amcricanos, 
VoI. I :  Asunlos Juridicos - Polflicos, Washington, D.C.. 1981, p. 747. 



in derail i ~ i  Chapter 1 above. As has been shown, the Treaty 
incorporated a fornlula proposed six years earlier by the 
Colombian representative, ManueI Esguen-a, by which 
CoIom bia recognized the sovereignty of Nicaragua over the 
Mosquito Coast and over the Islas Mangles (Corn Islands), 
while Nicaragua recognized the sovereignty of Colombia 
over the islands of San Andrés, Providencia and Santa 
Catalina and over "al1 of the other islands, islets and cays 
that form part of the said Archipelago of San Andrés." The 
Treaty in effect consoIidated the de facto situation which 
prevaiied at the tirne - and which is today the same as that 
prevailing when the Tseaty was negotiated, signed and 
ratified: the Mosquito Coast and the IsIas MangIes (Corn 
Islands) as Nicaraguan, and the Archipelago of San Andrés 
inciuding al1 its "islands, is1ets and cays" as Colombian. 

2.25 Nicaragua seeks to diminish the extent of the Archipelago 
of San Andrés, and to exclude from it the northern cays of 
Roncador, Quitasuefio and Senana, and aIso the cays of 
Serranilla and Bajo Nuevo. In this way Nicaragua seeks tu 
d e y  Columbia's title tu those cays as agreed in the 1928 
Treaty tu be part of the Archipelago, and tu Iay daim itself 
tu tirle to them. GeographicalIy, historicaily and Iegaly 
Nicaragua's position cannot be sustained. 

2.26 Geographically and historically the Archipelago of San 
Andres was understood as comprising the string of islands, 
cays, islets and banks stretching from Albuquerque in the 
south tu SerraniIIa and Bajo Nuevo in rhe north -incIuding 
the IsIas Mangles (Corn Islandsk and the appurtenant 
maritime areas. It is apparent from a glance at Map No. 3 
that those fearrrr.es constitute a single island chain which 
fornls the ArchipeIago. 

2.27 Moreover, published maps show that the islands 
comprising the present Cofombian Archipelago of San 
~ndrés" '  extend from Albuquerque Cays in the South to 

Il6 See para. 1.8, stryn 



Serranilla and Bajo Nuevo in the North. Thus Map No. 4, 
published in the ye$ following the inrry into force of the 
1928 Treaty and its 1930 Protocol, and not protested by 
Nicaragua, contains in the top right hand corner an insert 
showing the Archipelago (reproduced as Map 4bis): 1t is 
inscribed "Cartela of the Archipelago of San Andrés and 
Providencia pertaining to the Republic of ~olombia"~". It 
shows the islands, cays and other maritime features 
cornprising the Archipelago and extending from north tu 
south in the area just described. Other maps are to the same 
effect: See e-g., Maps Nos. 5 - 1 1, 

2.28 Legally, Nicaragua has already acknowledged in the 1928 
Treaty that Roncador, Quitasueno and Serrana are part of 
the Archipelago. Article 1 of that Treaty stipulated inter 
alia that Colombia recognized Nicaragua's sovereignty 
over the Islas Mangles (Corn Islands), thereby taking them 
out of the scope of the subsequent reference to the 
ArchipeIago of San Andrés as beionging tu Columbia. 
What the Treaiy çaid in that Iatier respect was that 
Nicaragua recognized "the fui1 and entire sovereigniy of 
the Republic of Colombia over the içlands of San Andrés, 
Providencia, Santa Caral ina nnd ait the other islands, isiers 
and cays that form part of the suid Arch@elagu of S m  
Andrés". This stipulation was followed by the statement 
that "[tlhe Roncador, Quitasueno and Serrana cays are not 
considered to be included in this Treaty, sovereignty over 
which is in dispute between Colombia and the United 
States of' America". The basis on which the Treaty applied 
tu those three cays was thar they formed pari of the 
Archipelago: this statement is inexplicabIe on any other 
basis. Ir fullows that in accepting the 1928 Treaty 
contairiing that sratemen t, Nicaragua acknowledged that the 
three cays forrned part. of the Archipelago and would, but 
for that statement, have been dealt with in accordance with 
the main stipulation of Article 1 about Colombian 
sovereignty over the Archipelago. 

'17 "Cartela del Archipiélago de San Andris y Providencia perteneciente a la Repu blica de 
C<f/~mbiff ". 



2.29 TI-rat sratement in the Treaty that the cays of Roncador, 
Quitasueno and Serrana were not considered to be included 
in i t  had a further important cunsequence. The Parties 
agseed tu that proviso because "sovereignty over [rhern] is 
in dispute between Colombia and the United States". The 
question was thus left open whether these cays would in the 
end belong to Colornbia or to the United States. But as 
between Colombia and Nicaragua it was established that 
the cays did not belong to Nicaragua. Nicaragua accepted 
that the only claimants to sovereignty were Colornbia and 
the United States; it was not envisaged that they couId 
belong tu Nicaragua, and Nicaragua did not fo~mula~e any 
daim tu thaf effect. Since in 1972 the United Sfates 
renounced its claiins to these three cays, there is -as 
established by Columbia and Nicaragua in 1928- no other 
possessur of sovereignty over them than Colombia. They 
thus, in full accord with the 1928 Treaty, belong to 
Colombia, and there is no basis whatsoever for any 
Nicaraguan clairn to sovereignty over any of the three cays. 

2.30 From the foregoing it is apparent that, once the dispute 
between CoIornbia and the United States over the three cays 
Ilas been resolved, the whole ArchipeIago of San Andrés 
(other than the IsIas Mangles (Corn Islands) which CoIarnbia 
acceptd in the 1 928 Treaty as belonging tu Nicaragua), fiom 
Albuquerque Cay in the south to Serranilla and Bajo Nuevo 
Cays in the north and including al1 its islands, islets and cays, 
has been accepted by Nicaragua in the 1928 Treaty as being 
under Colombia's "hl1 and entire sovereignty". That was 
the essence of the settlement enshrined in the 1928 Treaty: 
the Islas Mangles (Corn Islands) and the Mosquito Coast 
recognized as Nicaraguan, and the Archipelago r*ecognized 
as Colombian. The dispute would nat have been seitled -in 
the words of the prearnbfe, the Parties would not have 
succeeded in 'putring an end tu the territorial dispute pending 
between them" on m y  otllcr basis; certainly not on the basis 
thai sovereignty over some parts of the Aschipelago shoukd 
stiII remain uncertain as between Colornbia and Nicaragua. 



I . -  

2,31 It isthuscIearthatthefinaIandcompIetesettlemeniofthe 
dispute was the object and purpose of the Esguerra- 
Barcenas Treaty and its 1930 Protocol. This follows not 
only from the history and the very text of the Treaty and its 
Protocol and but also from the approval debates in the 
Congress of both countries. 

2.32 As shown in Chapter T, in both countries the ratification of 
the 1928 Treaiy folIowed a debaie in the national 
Congresses, both in the Senate and in the Chamber of 
Depu ties. The 1 ive 1 iness of these debates, particular1 y in rhe 
Nicaraguan Congress, beiies the argument raised by . 

Nicaragua when prrrporting tu unilaterally declare the 
Treaty nu11 and void in 1980 on the ground rhat the 
Esguerra-Bhrcenas Treaty had beeri concIuded under the 
pressure of the United States and was not freely entered 
into by Nicaragua. These debates do not leave the slightest 
doubt as to the intention of both Parties, and particularly of 
Nicaragua, to regard the Treaty as a tinal and complete 
settlement of al1 territorial disputes between them, This is 
borne out by the Treaty itself, which in its Prearnble states 
rhat the Parties were "desiruus of prrtting an end tu the 
territoria1 dispute pending between them **LI8 - a statement 
repeated in the 1930 BsotocaI of Exchange of Ratifications, 
tvhich specifies that the Treaty was concluded "to put an 
end tu the questiori pending beiween both Repubries 
concerning the San Andr6s and Providencia ArchipeIagu 
and the Nicaraguan ~os~u i t i a . " " "  

2.33 The 1928 Treaty and its Protocol of Exchange of 
Ratifications, in force since 5 May 1930, was registered 
with the League of Nations by both Nicaragua and 
Colombia. Afier the Treaty's entry into force, on multiple 

- - 

' '' "... de se os^,^ de poner fkrm~lro al Iitigio ferritorid en1r.e e l h  pt'ndienfe. " 
'Is " ... pnrn poner iérnrina a la crrcsfibn pendienre ejltre ambas Repribiiras, sobre el 
ArchiptbI~~go de Snn Airdés y Providencia y la Mosquiria nicnrrrgüense. " 



occasions -in O fficial statements and cornmunicatiuns- 
Nicaragua recognized the effectiveness of the 1928 Treaty 
and its ProtocoI of 1930. Thus, it cIearIy rinderstood it fo be 
in force on 30 Aprii 1948, wherl the Pact of BogotSl was 
concl rided. 

2.34 On rhe date of the Pact's concIusion, Nicaragua made no 
reservation with regard to the 1928 Treaty which had then 
been in force for eighteen years. The only reservation it 
entered referred to arbitral awards, since Nicaragua 
questioned the validity of the award rendered by the King 
of Spain in 1906. Furtherrnore, it would be 
incomprehensible for Nicaragua to purport to unilaterally 
declare the nullity of the 1928 Treaty, as it did in 1980, had 
it no1 considered it to be in &ce. 

2.35 In Iight of the above, it is evident rhat the intention of the 
parties was tu put an end tu the dispute berneen them and 
that that dispute was definitively settIed by the 1928 Treaty 
and its Protoc01 of Exchange of Ratifications of 1930 
which was in force on 30 April 1948, the date of the 
conclusion of the Pact of Bagoth. This means that the 
matter falls under the exceptions established in Article VI 
of the Pact: (a) the matter was settled by arrangement 
between the Parties and governed by a treaty, and (6) that 
treaty was in force on the date of the Pact's conclusion. 

V. EsfabIishrnent of the Maritime Limit dong the 82" W 
Meridian 

2.36 On 1 9 December 1928, the Treaty was presented to the 
Congress of Nicaragua. As stated in Chapter 1, the 
Nicaraguan Senatorial Study Commission agreed with the 
Nicaraguan Foreign Minister, and his advisors, to propose 
the 82' W Meridian "as the limit in the dispute with 





dispula sin llo cuaE no quedaria completamente definida la 
cuestidn). The Nicaraguan Minister further assured the 
Chamber on behalf of his Governrnent, that the provision 
concerning the "dividing iim " did not require thi rreaty ro 
be submitted again to the Colombian Congress, the 
CoIumbian ~rnba~sador  having indicated to him that he 
had been authorized by the Colombian Governrnent to su 
slate ( . . . su Gobierno io habio auioriz~do para mnni@sfar 

Coiombima ese Tr~ludo, con morivo de Etr ac!nraci011 que 
demarcah la linea divisoria, que p5r la icrnio, y aunque no 
existia nada escrim, pudia aseprai- a iu Honorable 
Chmara, en nombre del Gobie~wo, que seria aprobado el 
Tratado sin necesidad de sometedo nuevamente a la 
aprobacibn del Congreso). He requested, therefore, that the 
Senate approve the Treaty with the proposed provision'2'. 
This was done, as recalled earlier, by a unanimous vote on 
6 March 1930. 

2.38 After having been approved by the Nicaraguan Senate, the 
Treaty was submitted tu the Nicaraguan Chamber of 
Deputies. The Conmission of Foreign ReIarions proposed 
that rIte Chan-rber approve the Treaty, as the Senate had 
311-eady done, because of the "necessiry to prit an end to the 
dispure in the furm specified in the Treaty" (la meesidad 
de paner f i f i n  a icr disputa en In fuma que ef Tratc~do 
especjkca), that is tu Say, "with the addition proposed in 
the Senate" (con la adicibn propuesta en 10 C h a r f i  dei 
~enado)''~. The Treaty and the agreed provision between 
Columbia and Nicaragua regarding the 82" W Meridian 
were approved on 3 April 1930. The provision was 
included in the 1930 Protocol of Exchange of Ratifications 

121 Annex 8: Record of session XLIX of ihe Chamber of the Senate 01' the Nicaragum 
Congress. 5 Mar. 1930. La Gacefa, Diario Ofiçial, Ario XXXIV, Managua, D.N., No. 98, 7 
May 1930, pp. 777-779. 
12' Annex 9: Record of session I.VIII of the Chamber of Deputies of thc Nicaraguan 
Congress, 1 Apr. 1930. Ln Gaccta, Diario Oficial, Ano XXXIV, Managua, D.N., Na. 182, 
20 August 1930, p. 1460 ff. 



of the Treaty. TheTreaty and its Protucoi was pubIiçhed in 
the Officia1 ~ournal'of ~ i c a r a ~ u a  on i July 1910. 

2.39 It is noteworthy that the ternis of the Treaty had been 
agreed upo~i under a Conservative Government in 
Nicaragua, with the participation of Carlos Cuadra Pasos, 
then Minister of Foreign Affairs, whilst the ratification and 
exchange of ratification instruments were both carried out 
by Julihn Irias, Minister of Foreign Affairs of the new 
Liberal Government, the Liberal Party being an entrenched 
opponent and rival of the Conservative Party under whose 
leadership the treaty was negotiated. 

2.40 At no time between the signature of the Esguem-Bhrcenas 
Treaty in 1'328 and the exchange of its ratification 
instruments in 1930; nor between 1930 and 1948, when the 
Pact of Bugoth was signed; nor between 1948 and 1950 
when Nicaragua deposited ils instrument of ra~i fication of 
the Pact of Bugoth, did Nicaragua ever state that the matter 
of the sovereignty over the Archipelago of San Andrés was 
outstanding, or that there was a question about the validity 
of the 1928 Treaty and its Protocoi of Exchange of 
Ratifications of 1930, or that there existed m y  difference 
between Nicaragua and Colombia over this question. At 
that time, Nicaragua had never attempted to raise doubts 
regarding either Colombia's sovereignty over the 
Archipelago or the 82" W Meridian as the dividing line of 
the waters, the linea divisoria de las aguas. When the Pact 
of Bogoth was signed on 30 April 1948, the Esguerra- 
Barcenas Treaty of 1928 and its Protocol of Exchange of 
Ratifications of 1930 had been in force for almost twenty 
years - and at no time during af l these years had Nicaragua 
even suggested that the dispute between the two corntries 
had nof been settled by a valid treaty, in force since 1930. 





without it being ,necessary tu describe rhis Iine as being 
also the eastem limit of Nicaragua. 

2.43 The Nicaraguan Memorial goes to great lengths in its 
attempt to limit the 1928-1930 settlement to its territorial 
component and to disregard its maritime aspect"'. It 
accuses CoIom bia of havir-rg "se1 f-servingl y converted.. . , 
forty years afier its concIusion", the territorial senlement of 
the Esgrrerra-Barcenas Treaty in tu a f reaty of maritime 
del i rni ta t i~n '~~ the purport of which would have been, so 
Nicaragua argues, tu delimit maritime areas that were 
unknown to, and unrecognized by, international law at that 
time. An "eccentric interpretation", so Nicaragua writes, of 
a treaty whose scope was "clearly limited to defining the 
extreme extension to the West of the archipelago, without 
any intention of delimiting the respective maritime areas on 
which the Parties may claim juri~diction"'~~. 

2.44 To set the record straight, one need only refer once again tu 
the debates in the Nicaragrran Congress, recounted above, 
which show the genesis and purport of the provision 
regarding the 82" W Meridian in the ProtocoI of Exchange 
of, Ratifications of 1930. Tt is in the Nicaraguan Senatorial 
Study Commission that the idea had surfaced that, in order 
to put an end once and for al1 to the dispute between both 
countries, it was necessary to define the limit -on the sea as 
well as un land- between the two countries. 

2.45 The fundamental impoflance of the 8 2 O  W Meridian and- 
the boundasy namre that Nicaragua attributed ru il are 
borne out h m  the very negotiation regarding the incIusion 
of the Meridian. The proposa1 of rhe Nicsiraguan Senaturiai 
Study Commission was widely debated between its 
members, the Minister of Foreign Affairs and his advisors, 

124 Memorial of Nicaragua, pp. 146-1 77, paras. 2.189-2.253. 
l a s  Ibid., p. 146, para 2.1 89; p. 153, para. 2.203. 
II &id., p. 181, para 2.253. 



and the Ambassadur of Columbia. The CoIombian 
Govemment, after a casefuI analysis, decided tu aecept it 
and proposed fhat it be incorporated in the ProtocoI of 
Exchange of Ratifications. 

2.46 From the debates in the Nicaraguan Congress the 
overriding importance which the Govemment of Nicaragua 
attached to the matter is evident, to the extent that those 
debates were suspended in order to leam the views of the 
Foreign Affairs Minister. Despite the explanations given by 
the Minister and one of the Senators who was part of the 
S r ~ d y  Cornmission, some Senarors considered that rhe 
inciusion of the Meridian. was, because of ifs boundary 
nature, su fundamental rhat ir irnpIied a full amendment of 
the Treaty which wouId then have to be considered anew 
by the Colombian Congress. liowever, that was not the 
path chosen by the Colombian Government which 
considered that, for purposes of its internationally Iegally 
binding character, it was feasible for the provision to be 
included in ~e Protocol of Exchange of Ratifications. In 
fact, Colombia has, as have other States, followed thar type 
of practice on several occasions. 

From the hr.egoing, ît folIows thar the deferminarion of the 
82" W Meridian as a maritime Iimit was a frindarnental 
elernent of the agreement between both countries and can 
in no way be considered as a mere incidental reference 
without any substantive significance for the agreement. 
This is evidenced by the fact that, in the year following the 
exchange of ratification instruments of the Treaty, the 
Meridian had already been incorporated in Colombia's 
official carrography -as it has continued to be un several 
occasions- (see Maps Nos. 4-1 1 )  as the borrndary betwee~i 
both countries wi thou f there being ariy protest f h m  
Nicaragua. 





From the foregoing, it' is demonstrated that the 1928-1930 
settlement put a fina1 end fo the dispute between Columbia 
and Nicaragua on sea as welI as on land. The determination 
of the Iimit ir-i the sea was conceived of in both capitals, 
and particulariy so in Managua, as complemer~tary tu the 
recognition of letrituria1 sovereignties. The definitive and 
final maritime solution agreed upon was part and parce1 of 
the global settlement reached in 1928-1 930, on the same 
footing as the definitive and final recognition of the 
Archipelago as Cotombian, and the Mosquito Coast and the 
Islas Mangles (Corn Islands) as Nicaraguan. To separate 
the maritime part of the 1928-1 930 settlement from its 
territorial part would run counter to the intention of the 
Parties, the travaux pripuratuires and the very text of the 
Protocol of Exchange of Ratifications, which is an integral 
part of the Treaty. 

Confronted with t rhis compeIIing evidence, Nicaragua takes 
a contradictory stance. On the one hand, it exgressiy 
accepts the fundamental importance of the 82" W Meridian 
wlien it mainfains, in its Mernorial, that the "mutual 
understanding on the part of both Nicaragua and Colombia 
of the intent and rneaning of the declaration that was added 
by the Nicaraguan Congress to the 1928 Treaty" and 
included in the Protocol of Exchange of Ratifications of 
1930 is to be regarded as what it calls a "conditional 
interpretative declaration", which "constitutes an 'authentic 
interpretation' of the Treaty" and "has becorne an integral 
part of the Treaty and binds bath ~arties"'~'. On the other 
I-rmd, however, Nicaragua rnakes every effort tu have the 
Court disregard this "aurhentic inrerprefafion" of the Treaiy 
because, su it says, "the only object of the Treaty was to 
detennine sovereignty over rhe rerritories" and there did 
not exist "any intention of delimiting the respective 

'29 Memurial ofAricoragua, pp. 15 1-1 53, paras. 2.197-2.202, in particular p. 152, para. 2.199, 
and p. 153, para. 2.201; p. 178, para. 2.254. 



maritime areas on . , whicb the . Parties may clairn . . 
jur içdi~t ion" '~~.  

2.52 In yet another approach Nicaragua argues that the 
Esguerra-Bhrcenas Treaty of 1928 "must be interpreted in 
light of the law prevailing at the time of its conclusion" and 
that to interpret the Treaty otherwise, so the Nicaraguan 
argument m s ,  would imply "that in 1930 Nicaragua and 
CoIombia were claiming maritime areas unauthorized and 
even rrnknown in international  la^"'^'. The Parties cannot 
be supposed, su Nicaragua insists, to have deIimited in 
1928-1930 maritime areas which were tu be authorized 
onIy fi@ years later, tkus "anticipating by half a centiiry 
the United Nations Convention on the Law of the Sea of 
1 982"'32. 

2.53 No doubt, in 1930 Meridian 8Z0 W could not be understood 
as a maritime boundary in the modem sense of the word. 
However, the travaux préparatoires of the Protocol of 
Exchange of Ratifications rëcounted above dcmonstrate 
that the 82" W Meridian was regarded by the Parties in 
accordarice with the iaw in force ar the tirne -as required by 
rhe award in Guineu-Bissau - Senegd case133- as a limit, 
as a dividing Iine, as a Iine separating whatever Coiombian 
or Nicaraguan jurisdictions or daims there then existed or 
rnighr exist in the future. Nicaragua wanted to be assured 
that there would never more be any Colombian daim to the 
west of the Meridian, and by the same token Columbia was 
satisfied that Nicaragua would no longer claim any right to 
the east of the Meridian. 

"O Mernoridl ofNicaragun, p. 175, para. 2.249, and p. 18 1, para 2.263. 
131 Ibid., p. 170, para. 2.241. 
'" Ibid, p. 179, para. 2.258. 
'13 "Tîie Tribrlnal considers tirat the 1960 Agreement must be interpreted in the light of the 
Iaw in force on the date of its cunclusion ..." Arbifration 'I'ribunaI for thc Delemination of 
~ h e  Maririme Boundary Guinea-Bissxu - SenegaI. Award of 31 JuIy 1989, Gcneva, I989 p. 
57, para 85. The text of this Award. xvirh ifs trans1alion 10 [fie EirgIish Ianguage, was 
sübmitted as ai mrncx tu the appIicntion instituting proceedings of the Govenr~nent of 
Guinea-Bissau in the case conceming the ArbirmI Arvxri of 3 1 JuIy I989 (Grri~rea-Bissau - 
SenegaI), The Hague, 23 Ang. 1989. 



2.54 Since the 82" W Meridian was conceived as a boundary, it 
partakes of the finality and stability of al1 boundaries, 
wherher on land or on sea. In the Tempje oofPreah Vihear 
case rhe Court laid down the basic principle rhat 

" . . . when two countrias esrabl ish a frontier 
between them, one of the prirnary objects is tu 
achieve stabiiity and finality . . . [Tl his is 
impossible if the Iine so established cm, at 
any moment, and on the basis of a 
continuously available process, be called in 
question.. . Y ?  134 

The Court rherefore decided that rhe requirements of 
stability and finaIity are to prevaiI even over inaccuracks 
in the treaty. AI1 the more are these requirernents to prevail 
where no inaccuracy is even alleged. In a well-known and 
far-reac b i ng dicmrn in rhe Aegectfz C o n f i ~ e ~ f ~ z I  Shelf case 
the Courr regarded the requirements of stabiIi9 and finaliry 
a a ggeneraI prhciple govaning both sea and land boundanes: 

" Whether it is a land frontier or a boundary 
line in the continental shelf îhat is in question, 
the process is essentially the same, and 
inevitably involves the same element of 
stability and permanence, and is subject to the 
rule exclrrding bomdary agreements from 
fundamental change of circrrrnstances." ''' 

2.55 It may, mureuver, be recalled that the basic and rnost 
fundamenta1 princi pIe of rhe Iaw of maritime delimitation 
is that the delirniration is to be effected by agreement 
between the Parties -as Colombia and Nicaragua did in 
establishing the maritime boundary between them along the 
82" W Meridian- and that it is only in the absence of such 
an agreement that the customary niles of international law, 

'34 I.C,J. R e p t s  1962, p. 34. 
1.C.J Keporls 1978, p. 35-36, para. 85. 



developed by the, jurisprudence of the International Court 
of Justice and other international tribrinaIs, corne into play. - .  

The evolution of these d e s  -as a resulr, in particular, of 
the evolution of the jurisprudence- does - not affect the 
validity of the agreements previously entered into. If the 
numerous delimitation agreements entered into during the 
last fifty years were to be regarded as invalid because the 
law of the sea has evolved on so many points, the fabric of 
international relations would be endangered. Would it be 
conceivatile that the agreements predating the 1982 Convention 
of the Law of ille Sea, or even the 1958 Geneva Convenliom 
shorrId be declared nul1 and void, or at least inapplicabIe 
and caIIing for revision, because they have been concluded 
at a time when the concept of the continental sheIf was far 
fiom what it is today and the instihrtion of the exclusive 
econornic zone did not even exist? The maritime Iimit 
agreed upon by Colornbia and Nicaragua in 1930 is, 
therefore, goveming, whatever changes there might have 
been since then in the law of the sea. 

2.56 In another attempt to belittle the Esguerra-Bkcenas Treaty 
as having defined between Colombia and Nicaragua a limit 
in the seas aIong the 82" W Meridian, Nicaragua cites some 
arbitral awards which either are devoid of vaIue as 
precede-nts or even nrn counter tu the Nicaraguan position. 
The GrrinedGuinea-Bissau award of 1985, cited by the 
Nicaragua11 ~ernorial '~" for example, States that 

"... l'absence dotaie des mots enm, mer, 
maritime ou mer territoriale constitue un 
indice sérieux de ce qu'il était essentiellernenl 
question de possessions terrestres. "137 

'" Mernorial of Nicaragua, pp. 170; 17 1, paras. 2.242-243. 
'37 "The complete absence of the words waters, sca, maritime or territorial sea is a clear sign 
that essenrintly Iaid possessions were i11voIved therz". U.N.R.I.A.A., Vol. XXIX, p. 172, 
para. 55. TIiis nward was rendercd in the Frendi aid Partuguese Imguagcs. Tht: passage 
qnoted was !&en from the ErrgIish version thar LYS published in Irr~e~m!~onul Legal 
lWnieriols, Vci 1.25, 1 485, p. 279. 



The same award, so Nicaragua stresses, decides that 

"A la connnissnnce Tribunal, il n'a jamais 
été considiri à i'ipoque qu'aucun de ces 
inspameuirs air alors aftribué Gt l'un de 
signafaires une sou&rainefk en mer SUT auhv 
chuse que les eaux ferrifaritties communérnenr 
admises ... [Tout i~dique qtre ces deux Etats 
[kt France et le Portugal] n 'ont pas entendu 
établir zlne frontière maritime générale entre 
leurs possessions.. . Elles ont seulement 
indiqué .. . quelles Eles appartiendraient au 
Portuga2.. . ,7138 

In our ca&, however, everything does indicate thai: the 
Parties did have rhe inlention to estabIish a maritime 
division between rheir tenituries. The &maux préparatoires 
do refer to the dividing Iine of the waters (linea divisuria 
de las aguas) and to the demarcation of the dividing Iine 
(demarcacibn de la Einen divisoria). Far frorn supporting 
Nicaragua's view, this precedent supports the character of 
the 82" W Meridian as a maritime boundary. Furtherrnore, 
as shown, the subsequent practice of the Parties so 
confirms: Colornbia continued to exercise its sovereignty 
and jurisdiction to the east of the 82" W Meridian, included 
it as the boundary between both countries in its officia1 
maps (See e.g., Maps Nos. 4 - 1 1) since the year irnmediately 
following the exchange of ratification instruments of the 
1928 Treaiy, and continried tu do so in several. subsequent 
oficial publications (i.e. 1 934 and 1944 editions of "Lirnits 
of the Republic of Colombia") without objections frum 
Nicaragua. 

'18 "To !Ire knowledgc of lhe Tribunal, it <vas ticver considercd at the lime that any of these 
irearies grantcd maritime sovereignty to any ol' thc signatories over anything &cePt the 
commonly recognized tcrritorinl watcrs ... [Blverything indicates that these two States 
[France and Portugal] had no intention of cstablishing a getieral maritime b o u n d q  bctween 
their possessions ... p] hey simply indicated which islands would belong to Portugal.. ." 
U.N.K.I.A.A., Vol. XXIX, p. 180, paras. 81-82. For the English version, see Internatio~ul 
Legal Materiais, Vol. 25, 1986, pp. 257-288. 



, . 

2.57 It has to be noted that if neirher the Colombian sovereignty 
over the ArchipeIago of San Andrés nor the Meridian 82" 
W limit were valid because the Esguerra-Bircenas Treaiy 
of 1928 were to be regarded as nul1 and void, it would then 
inexorably follow that no more valid would be the 
provision of the same Treaty recognizing the Nicaraguan 
sovereignty over the Mosquito Coast and the two Islas 
Mangles (Corn Islands). The dispute between the two 
countries and which they intended to settle, and indeed 
settled in 1928-1 930 after protracted negotiations, would 
thus revive more than seventy years later, and the whole 
issue wouId now be brought back to square one. 

2.58 TheIegaIfacticsofNicaraguaappeartobethoseofastage- 
by-stage retreat: rhe Esguerra-Bhrcenas Treaiy is not valid, 
so Nicaragua argues; if it is vaIid, its breach by CoIombia 
entitled Nicaragua to unilaterally decIare its termination, so 
Nicaragua continues; and if it is still in force, it does not 
ddimit the maritime areas along the 82" W Meridian, so 
Nicaragua goes on. 

2.59 This retreat, however, does not stop here: there is a last leg 
to it - an extraordinary one, at that: if the limit on the sea is 
regarded by the Court as running dong the 82" W 
Meridian, so the Nicasapan Mernorial asseds, 

"... this definition only bears upon rhe 
ArchipeIago itseIf and has no bearing 
whatsoever to the North or South of the San 
Andrés and Providencia Archi peIago which at 
most Iies between parallels I2O10' and 
13'25'; that is the streich between the 
Albuquerque Cays and the Island of Santa 
Catalina. South and north of these limits, the 
1928 Treaty as interpreted by the 1930 
Protocol of Exchange of Ratifications is siIent 



and can be of no use ta delimiting the 
respective maritime jurisdictions of rhe 
Parlies. Therefore, &en if the Treaty were 
furind to be valid and were found tu have 
established a maritime boundary, which 
Nicaragua does not . accept, the 1 imits to the 
south of the parallel of 12"lO' N and to the 
norih of the paraIIel-of 13"25' N must in any 
case be decided by -the Court in accordance 
with general rules of the law of the ~ e a . " ' ~ ~  

In other words, if the court were to accept the 82" W 
Meridian as the limit in the seas determined by the Parties 
in 1928- 1930, then it should at least -so Nicaragua argues- 
restrict the extent of this agreed boundary to a short stretch 
- approximately ' 75 mil es ( 140 kilometers). Beyund this 
short stretcb, so Nicaragua maintains, tu the north as weII 
as ro the south, there wouId not be any contractually 
defined Iirnir in the seas, and the "general ruIes of the Iaw 
of the sea" wouId be governing. 

2.60 This argument is di fficult ru undersrand, and even n-rose to 
accept. Nicaragua's attempt to Iimit the geographical extent 
of the Archipelago of San Andrés to the central section of 
that Archipelago and to purport to restrict the extent of 
agreed maritime boundary along the 82" W Meridian to 
that same section, is geographically, historically and legally 
incorrect (see paras. 2.25-2.28, above). Moreover, while it 
is tnie that the provision regarding the 82" W Meridian in 
the Protocol of Exchange of Ratifications does not assign 
any northern or southern lirnit tu rhe effect of the Meridian 
as a maritime boundary, ir is obvious, however, that the 
maritime boundary constirured by the Meridian, whi le it 
cerrainIy cannot play a role as a limit in the seas between 
CoIornbia and Nicaragua  LI^ tu the Norrh Pole and d o m  fo 
the South PoIe, pIays this roIe fmm the tri-point in the 



North where it,  intersects with the maritime boundary 
between Nicaragua and a third State (Honduras) to the tri- 
point in the South where it intersects with the maritime 
boundary between Nicaragua and another third State 
(Costa-Rica). Thus, the whole of the maritime boundary 
agreed upon by Colombia and Nicaragua nins along the 
82" W Meridian between definite points to the North and to 
the South. 

2.61 More importantly, the Nicaraguan theory is belied by other 
delimitation agreements in the region. The 1986 Treaty 
between Colombia and Honduras, which is in force, refers 
to the 82" W Meridian far to the north of 13'25' (see para. 
2.59, supra). In fact, point 1 of the maritime boundary it 
determines between Coiombia and Honduras is defined as 
lying on this Meridian at the latitude of 14" 59' 08" N -a 
latitude clearly to the nortk of what Nicaragua argues is the 
northernmost limit of the 82" W boundary. The line M-L of 
the 1976 Treaty between Colombia and Panama, which is 
also in force, determines the maritime boundary between 
both countries as running along the paralle1 of 11" N. There 
exists, therefore, a pattern of delimitation agreements in the 
region which rests on the assumption of the vaIidiry and 
effectiveness of the 82" W Mefidian Iimit berween 
Colombia and Nicaragua as estabIished by rhe 1928 
Esguera-Bhcenas Treaty and ifs 1930 Protocol of 
Exchange of Rati ficarions. What Nicaragua requests the 
Court tu do is to unsenie this whoIe pattern of agreements 
and maritime delirnitations. 

2.62 In Iight of the above, it appears thar the maritime Iimit 
berween both coiintries was defined by agreement between 
the parties in the 1928 Trealy and its Protucoi of Exchange 
of RatifIcarions of '1930. The 1928 Treaiy and its 1930 
BrotocoI were in force on 30 Apr-il 1948, the date of rhe 
concIusion of the Pact of BogotB. This means that the 
matter of rhe maritime delimitation aIso falls under the 



provisions of Article VI of the Pact, that is to Say: (a) the 
matter was seiiled by arrangement between the Parties and 
governed by a freaty, and fZ5) that treaty was in force on the 
date of the Pact's conclusion, 

V 11. Basis off he 1928 - 6930 SettIernen t 

2.63 The above account estab1 ishes that: 

faf TIle settlernent reached in 1928 foIIowed the balanced 
proposai made six years earlier, and fomalized in 
March 1925, by Colombia, that is tu say, the 
achowledgernent by each Party of fhe sovereignty of 
the other over the territories which the latter 
effecfively occupied -the Mosquito Coasf and the 
IsIas MangIes (Corn Islands) as Nicasaguan, rhe 
Archipelago of San Andrés as Colornbian. 

fb) Nicaragua recognized and agreed that sovereignty over 
the cays of Roncador, Quitasuefio and Semana, 
constituting part of the Archipelago, was a matter 
soleIy between Colornbia and 81e United States, tu the 
excIusiun of Nicaragua. 

fc) On Nicaragua's initiative and proposal the provision 
regârding Meridian 82" W, which was agreed upon 
after negotiatiuns between the parties with a view ro 
establishing the bour~dary between the two countries 
and putt ing an end to the controversy "forever", para 
siempre, was included in the Treaty. 

(d) In both capitals the Treaty's ratification followed a 
careful and thorough debate in the national Congresses. 



(e) These debates do not leave the slightest doubt as to 
the intention of both Parties to regard the Treaty as a 
final and cornplete settlement of al1 territorial 
disputes between them. In both countries the Treaty 
was intended to, and understood as, putting an end 
once and for al1 to the dispute which had arisen 
fi fieen years earlier (Paru que la cuesti6n quede de 
una vez, terminada para siemprel 4"). 

@ This was su on sea as weII as on land, as is evidenced 
by the reference, in the padiamentary dehate in 
Nicaragua, to a 2ineia divisoria de las aguas. To 
assert, as Nicaragua does in its Memorial, that "it was 
not the purpose of either the Treaty or of the Protocol 
of Exchange of ~atifications to delimit the respective 

7 7 1 4 1 ,  maritime areas belonging to the Parties , that 
"neither the Treaty of 1928, nor the Protocol of 
Exchange of Ratifkations of 1930 include the word 
L I i m ' ,  or 'boundary7, or 'border'"142; that, 
consequently, "by no means do either of' these 
instnrrnents define a boundary between the 
~art ies"'~~;  or tu purport to resirict the extent of 
agreed maritime boundary along the 82" W Meridian 
to a segment defined by the central section of the 
~ r c h i ~ e l a g o ' ~ ~ ,  mns counter to the explicit 
explanations given by the Nicaragua Government 
and accepted by Congress during the debate prior to 
ratification in Managua. 

fg) By agreeing tu include, in the 1930 Psotocol of 
Exchange of Rat i ficatians, the provision -afienvards 
reproduced hy each Party in iis domestic 

Annm 8: Record of session XLIX of the Chamber of the Senate of the Nicaragua~ 
Congress, 5 Mar. 1930. La Gaceta, Diario Oficial, AlIo XXXIV, Ma~ragua, D.N., No. 48, 7 
May 1930, pp. 777-779. 
141 Memorial of Ni~wragua, p. 1 75, para. 2.249. 
142 Ibid., p. 171, para. 2.244. 
14' Ibid., p.169, para. 2.237. 
l4 Ibid., pp. 1 76-7, para 2.253. 



promulgation- that "the Archipelago of San Andres 
and Providencia, which is rnentioned in the first 
clatise of the refe'erred to Treaty, does not extend West 
of the 82 CI-eenwich meridian." pl Arrhipiéiago de 
San And* y Pmvidencia que se mencium en la 
clbusuh primem del Trcatado referido no se extiende 
al occidente del meridiano 82 de Greenwich. ''1, the 
Parties by the same token decided, necessarily, that 
the rights of Nicaragua did extend up to Meridian 82" 
W - in other words, that this Meridian would be the 
boundary between both countries. 

(h) FiRy years elapsed. without arty chaIIenge by 
Nicaragua to the vaIidity of the Esguema-Barcenas 
Treaty. In its jrrdgment of 1960 in the case 
conceming the ~roitpai award made by the King of 
Spain on 23 December 1906 the Court found that 
"Nicaragua's failure to raise any question with regard 
to the vafidity of the Award for several years ... 
debars it from reiying subsequently on cornplaints of 
n ~ l l i t ~ " ' ~ ~ .  In that case Nicaragua had waited six 
years before raising the question of the validity of the 
award; here, Nicaragua 1x1s purporied tu chaIIenge the 
validity of the 1 928 Treaty ha1 f a cenimy later." 

VITI. Conclusion 

2.64 In view of the considerations set out in this Chapter,. and 
bearing in mind in particular 

(a} that the Court has already held that, when an 
Applicmt invokes both the Pact of Bogoti and 
Optional Clause Declarations, it is the Pact of 
Bugofa which govems; 



($1 that the Pact of Bogoti must be read as a whole and 
not seIectiveIy as Nicaragua does; 

(c) that the sovereignty over the Archipelago of San 
Andrés and the course of the boundary between 
Colombia and Nicaragua are matters settled by the 
Esguerra-Rarcenas Treaty of 1928 and its Protocol 
of Exchange of Ratifications of 1930, and thus are 
matters settled and governed by an arrangement 
between the parties and a treaty in force on the date 
of the conclusion of the Pact of Bogoth; and 

fd) rhat ArticIe VI of the Pact stipulates that, 
consequentIy, on each of these grounds, A-ficle 
XXXI "may not be applied", 

the Court is, by virfue of Articles VI and XXXIV of that Pact, 
"without jurisdiction tu hear the controversy" raised by Nicaragua 
and has tu declare the controversy "ended", 





CHAPTER III 

THE DECLARATIONS OF COLUMBIA AND NICARAGUA 
UNDER THE OPTIONAL CLAUSE DO NOT AFFORD THE 

COURT JCJRISDICTION 

3.1 The Application of the Republic of Nicaragua against the 
Republic of Colombia filed on 6 December 2001 
maintains, as an alternative title of jurisdiction, that: 

"In accordance with the provisions of Articles 
[sic] 36,- paragraph 2, of the Statute 
jurisdiction also exisrs by virtue of the 
operation of [the] Declaration of the 
AppIicant Staie dated 24 Septernber 7 929 and 
the Declararion of Columbia dated 30 October 
1937." '~~ 

The rnerits of that contention wili now be addressed. 

1. Jurisdiction under f he Pact of Bogota is Governing and 
Hence ExcIusive 

3.2 As stated earIier (Irrtroduction, paragrapb 4), Nicaragua 
bases its Application not onIy on Article 36, paragraph 1, 
of the Statute and Article XXXI of the Pact of Bugoth, but 
also on Article 36, paragraph 2, that is to say, on the 
operation of Nicaragua's Declaration of 1929 and 
Colombia's Declaration of 193714'. Nicaragua, however, is 
silent about the withdrawal by Colombia of its Declaration 
prior to the filing of Nicaragua's Application. Nor does 

,Nicaragua deal with the relationship between these two 
alleged titles of jurisdiction on which the Court iitself has 

ld6 AppIicaiion ofNic~rc1g11a, para. 1 . 
147 Ibid , para. I ; Memoiid aftiicarilgun, pp. 1-2, p a ~ .  3. 



specifically ruied in the case of the Border tind 
Tran.rbovder Armed Actions, Jurisdicfion and 
Admissibiiiq, betrveen Nicaragua and  ond duras'^^. 

3.3 In that case, Nicaragua reIied on exaclly the same two titIes 
of jurisdiction as it does in rhe present proceedings. i n  the 
Court's own words in that case, 

"It is, in short, claimed by Nicaragua that 
there exist two distinct titles of jurisdiction. It 
asserts that the Court could entertain the case 
both on the basis of Article X X X T  of the Pact 
of Bogota and on the basis of the declarations 
of acceptance of compulsory jurisdiction 
rnade by Nicaragua and Honduras under 
Article 36 of the ~tafure."~~' 

Faced with these Nicaraguan daims, the Court stated thar 

"Since, in reIations befween the States pasties 
to the Pact of Bogota, that Pact is goveming, 
the Court will first examine the question 
whether it has jurisdiction under Article 
XXXI of the ~ a c t . " ' ~ '  

3.4 "[Tlhe cornmitment in Article XXXT [of the Pact of 
Boguti] ..., [su the Corrrt niledl is an autonomous 
cornmitment, independent of any other wllich the parties 
rnay have undertaken or may undertake by depositing with 
the United Nations Secretary-General a declasation of 
acceptance of compulsoîy jurisdiction under ArticIe 36, 
paragraphs 2 and 4, of the  tat tu te"'^^. It is, so it decided, 
"independent of such decIararions of acceptance of 

148 Border nnd Transborder Armed Actions (Uicaragnu v. Honduras), Jurisdiction and 
Adrnissibility, 1. C. J. Repoi-t~ 1988. 
149 Ibid, p. 82, para. 26. 
150 Ibid. p. 82, para. 27. 
1 5 '  Ibid. p. 85, para. 36. 



cornpuIsory jurisdiction as may have been made under 
Article 36, paragaph 2, of the stafxte"1512. Consequently, 
whether the parties in a case before rhe Court have, or have 
not, deposited such decIararions, if rhey are parties to the 
Pact of Bogoth, it is the Pact of Bogota which is 
commanding: 

"The cornmitment in Article XXXI applies 
ratione materiae to the disputes enumerated 
in that text; it relates ratione personae to the 
American States parties to the Pact; it remains 
valid r~rfione temporis for as long as that 
instrument itseIf remains in force between 
those s tates."' 53 

3.5 This is su regarding both the provisions in the Pact 
conferring j urisdiction upon rhe Court and the provisions 
Iimiting and circurnscribing this jurisdiction. This is why 
the Court, immediately afier having laid d o m  the principle 
of the autonomous and self-contained character of the 
jurisdictional provisions of the Pact of Bogota, added that 
"some provisions of the Treaty restrict the scope of the 
parties' cornmitment" and referred, in particular, to the 
provision in Article VI concerning "matters already settled 
by arrangement between the Parties ... or which are 
governed by agreements or treaties in force on the date of 
the conclusion of the present ~ r e a t ~ ' ' ' ~ ~ .  

3.6 Therefore, even if Colombia had stiII been bound by its 
DecIaration of 30 October 11937 when Nicaragua filed its 
Application -quod non- the Pact of Bugota -the lex 
speciaiis- would stiII be goveming; the Court would stiiI 
have to "declare îtseif to be without jurisdiction"; and the 
controversy would still have to be "declared ended". 

'52 Border and Transborder Armed Actions flicaragua v. Honduras), Jurisdiction and 
Admissibilip, 1.C.J Reports 1988. p. 88, para. 41. 

Ibid. p. 84, para. 34. 
154 Ibid. p. 84-85, para. 35. 



The Court held that, as betweeil the Pact and the Optional 
Clause, jurisdiction under the Pace is "governing", fhat is tu 
say, is cornmanding, deteminat ive and conclusive. It 
~OIIUWS rhat considerat ion in these proceedings of whether 
there is a distinct and alternative ba i s  of jririsdiction under 
the Optional CIarrse is inconsonant wifh rhe governing 
effect of the Pact of Bogota. 11 cannot be concIuded that 
the pertinenr provisions ' of the Pact of Bogoti are 
"guvernirig" whiIe also cuncludirig that jurisdiction shaII be 
detemined in a particular case not by those governing 
provisions but by the distinctive terms of declarations 
which might be in force under the Optional Clause. 

3.8 Thus, whether the Court regards Colombia's withdrawal of 
its acceptance of the Optional Clause as valid and effective 
or not, the result is the same: the Pact of Bugoth is 
governing, and under the Pact the Court has only the 
jurisdicfion defined by the Iimits of Alticles VI and 
XXXIV. 

3.9 CoIombia could, tller~fore, Iirnit its discussion of the 
jurisdictional issues tu the objection based on Articles VI 
and XXXIV of the Pact of Bogota. But since Nicaragua 
maintains a title of jurisdiction based on the Parties' 
Declarations under the Optional Clause, Colombia will 
nevertheless show that the Court's jurisdiction in these 
proceedings cannot be based on the Parties' Declarations 
under Article 36 of the Statute. 



II. By Reason of the Dispute between Nicaragua and CoIombia 
having been SettIed and Ended, there is no Dispute before fhe 

Court tu which Jurisdiction under the Optional CIause 
DecIarations eould Attath 

3.10 It has been shown that by virtue of the provisions contained 
in Articles VI and XXXIV of the Pact of Bogota, if the 
Court declares itself to be without jurisdiction to hear the 
controversy, "such controversy shall be declared ended". In 
the submission of Colombia, the Court is bound to so 
dedare pursuant to the analysis of the previous Chapter of 
these Preliminary Objections. The result is that there is no 
controversy before the Court to which the Optional Clause 
can be heId to apply. 

3.17 A dispute whidi incontestably was "already settled by 
arrangement between the pa-iies", a matter which 
incontestabIy was "governed" by a treaty in force on the 
date of the conclusion of the Pact of Bogota cannot, by the 
very tems of the Pact of Bogoti which Nicaragua invokes 
as a titIe of jurisdiction, remain a dispute within the 
meaning of Article 36, of paragraph 2,  of the Statute. A 
dispute cannot be settled and ended and yet at the same 
time be a dispute capable of adjudication by the Court 
pursuant to jurisdiction accorded under the Optional 
Clause. 

III. In any Event, there is no Jurisdiction under the Optional 
CIause because Columbia's Declaration Was not in Force on 

the Day of the filing of Nicaragua's Application 

3-12 In any event, jurisdiction of the Court pursuant to ArticIe 
36, paragraph 2 of the Statute and the cited DecIarations of 
Nicaragua and Columbia rherennder does no1 exist, given 



that the Declaration of Colombia of 30 October 1937 was 
terminated by Colombia before the filing by Nicaragua of 
its Application. 

3.13 On the date of ttie fiIing of Nicaragua's Application, 
Colombia's Declaration under the Optional Clause had tu 
have been in force for j~rrisdiction of the Court tu artach, 
On 5 December 2001, Columbia notified the Secretary 
GeneraI of the United Nations fhe termination of irs 
DecIaration of 30 October 1937, "with effect from the date 
of this notification", that is with immediate effect. 
CoIornbia's remination of irç DecIaration was informed to 
ai1 the member States of the United Nations on the 
following day, as it appeared published in the "Journal of 
the United Nations" No. 20011237 of 6 December 2001. 
Not a single State has opposed Colombia's termination 
with immediate effect. The Application of Nicaragua was 
submitted to the Court on 6 December 200 1 .  

A. TERMINATION OF AN OPTIONAL CLAUSE DECLARATIUN MAY 
BE EFFECTIVE ON NOTICE 

3.14 The question lnay be açked whether the termination of 
Co1ombia1s DecIaration under the Oprional CIause was 
effective in respect of Nicaragua's Appf ication. Columbia, 
as any other State that has entered a uniIatera1 DecIaration 
with no ten-rporal Iimits, Ilad the tight to withdraw it at any 
time as it did on 5 December 2001. This hoIds true with 
regard tu every State Party tu the Sramre of the Court, 
incIuding Nicaragua. 

3.15 In respect of Declarations made under the Statute of the 
Permanent Court of International Justice, and rnaintained in 
force for the International Court of Justice by virtue of the 
terms of Article 36, paragraph 5 of its Statute, of which 
Colombia's 1937 Declaration was one and Nicaragua's of 
1929 is another, Shabtai Rosenne in his treatise observes 
that: 



"..,il would be singu1arIy rimeal to appIy tu 
them an inflexible mie said to derive frum the 
generaI Iaw of treaties and disaIIowing the 
right of unilateral denunciation. The 
dissolution of the League of Nations and the 
Permanent Court, the establishment of the 
United Nations, and the far-reaching changes 
in the international community and its 
organization which have followed are 
sufficient to allow those States to withdraw a 
declaration made in tkose far-off days when 
the compulsory jurisdiction was in its infancy, 
and which is today appIicabIe onIy by virtue 
of Article 36, paragraph 5, of the  tat tu te""^. 

Rownne concludes that: "A title of jurisdiction which has 
terminared before the proceedings are instituted is no 

ni56  Ionger in force, and reliance cannot be placed upon rt . 

3.16 In its Judgment in Militaq and Paramilitary Activities in 
and against ~icara~ua'~~, the Court rejected the United 
States argument that, because Nicaragua's declaration 
under the Optional Clause of the Statute of the Permanent 
Court of International Justice was of indefinite duration, it 
could be terrninated by Nicaragua at any time with 
immediate effect and that, reciprocally, the United States 
couid terminate iis declaration at any time with immediate 
ef'fect. The Court he1d that; 

"But the right of in-rrndiate reminarion of 
declarations with indefinite duration is far 
fi-orn estabiished. It appears from the 
requirements of good faith that they should be 
treated, by analugy, according to the law of 
treaties, which requires a reasonable time for 

''> S. Rosenne, The Law and Practice of the International Court, 1920-1996, Vol. Il, 
Jurisdiction, at p. 820. 
' 5 6  Ibid, p. 975. 
'57 MiIitaty and Paramilitnty Activities in und against Nicaragua (Nicaragua V. United 
States), Jurisdiction and Admissibili&, 1. C.J. Reports 1984, p p. 392,420-42 1. 



withdrawal from or termination of treaties that 
contain no provision, regarding the durarion of 
their va~idi~y."'~~ 

3.17 This holding of the Court, as indeed its holding thar it had 
jririsdiction tu entertain the Application filed by Nicaragua 
on the basis of Articles 36, paragraphs 2 and 5, of the . 
Sratute of the Court, was not unanirnous. Judge  da'^', 
Judge J e ~ i r g s ' ~ ~ ,  and Judge Schwebei 16' differed from the 
Court's holding that a "reasonable time" is required for 
withdrawal from or termination of a dedaration under the 
Optional Clause, and maintained that neither the practice of 
States under the Optional Clause nor consideration of allied 
questions in the International Law Commission's consideration 
of the law of treaties sustained the Court's position. The 
Special Rapporteur of the International Law Commission 
on the Law of Treaties, and later Judge and President of rhe 
Court, Sir Huniphrey Waldock, concluded that State practice 
under the Oprional Clause as well as under treaties of 
arbi trarion, concil iaf ion and judicial serilement, supports 
teni~mtion un noticetGZ. Students of the Corn's procedures and 
jurispiïldence have qirestioned the Corn's c o n w  

'" MiIiiqy and Prrrairril~lnv Aciivrlr~s in lrnd agninst hiicavagua (Nicarcigua v. Unifcd 
States), J~<risliiciion and Adrnissibility, I.CJ. Reborls 1954. p. 420, para. 63. 
'" fbid. at pp. 5 1 O, 5 1 1 . 
Ibo Ibid. PI). 546, 547-553. 
16' Ibid. pp. 620-628. 
Ih2 Yenrbook of the Internafional Law Co~~pniission, 1963, Vul. I I ,  p. 68. 
'" See S. Rosenne, The Law and Practicc of the International Court, 1920-1996, Vol. II, 
Jurisdiction, at p. 819, as well as Oda, S.: "Keservation in the Declarations of Acceptance of 
the Optional Clause and the Period o f  Vnlidity OC Thosc Declarations: The ECfect of the 
Shultz [,etter'' British Yelrr Book of International Law. Vol. 59 ( 1  988), pp. 1,  18; L. Gross, 
"Compulsoty Jurisdiction under ihc Optional, Clause: History and Practice", in L.F. 
Damrosch, The Interrraiional Cotrrt o f J i a ~ t c ~  nr a Cmssroc~ds, 1987, pp. 19 K. 30; P. H. 
Kooijmans iwritiirg hefore his election lo the Court), "Wha IoIIçd ttrc Deaih-Be11 for 
CornpriIsaty ~urisdictiw? Somc Crimments 011 the JuJgment of the InrenrationaI Court of 
Juslice in rIic Case clincenii~rg MiIirary aiid ParamiIitary Activities in and aga1ns1 Nicaragua 
(Jtrrisdicrion uf flic Coun and Ad~nissibiIi~y of ilie applimriori)", in Reaiism in Lw-Mnking, 
Essnys on inler?ralinnal law in flnnour oj' Jl'iiIrr?~ Ripliagefi, 1986, pp. 71 fi? and 77; D. 
Grcig, '-Nicaragua and the U~rited S~ates: Confrontariori over the lurisdiction of the 
Iniernatinnal Cor~rt", &-iris& Ycar Br~ok uJ.llnrérnc~~ional Law. Vol. 62: 199 1 ; and F. Orrcgo 
Victina, "The LegaI Nature of thc Optional CIatrse nnd rhe Righi of a Statc to Withdraw a 
Declaralion Accepting fhe Co~npulsury Jnrisdiclion of rlic. Internaiional Coun of Jr~stice", in 
Liber Ai~~irorrrn~ Jitrlge Shrgeru Orlu, YoI. 1,2002, pp. 463,463-478. 



B. THE COURT'S REFERENCES TU A 'XEASONABLE TIME" WERE 
0 B f l . R  DICTA 

3.1 8 The passage of the Court's Judgment requiring a 
"reasonable time" for withdrawal from or termination of an 
Optional Clause Declaration of indefinite duration was cast 
in hypothetical and tentative tems, suggestive of obiter 
dicf um. 

3-19 Zn any event, in Mli lafy  and faramitifary Arfivirics in and 
against Nicarug~~,  t hat observation was not a riecessary 
basis for the Court's decision on the point. The Court rather 
attached decisive weight to what it characterized as the 
"most important question", whether the United States was 
free to disregard the clause providing for six months notice 
which it had appended to its ~ e c l a r a t i o n ' ~ .  It also held 
that the reciprocity invoked by the United States concerned 
the scope and substance of the Declaration's cornmi t ments 
and not the fornial conditions of their crearion, durarion or 
extinction. SirnilarIy, when the Court in its Iater Judgment 
in the case of Land and Maritime Boundmy bekeen 
Cmeroon and iVigeria16', quoted the "reasunable t ime" 
passage from Military and Paramili~ury A ctivities in and 
against Nicaragua, the Court was not considering that 
question but rather the distinct issue of whether such a 
temporal consideration govems the taking effect of the 
deposit of a de~larat ion '~~;  thus again the reference was 
obiter dicrum'" and, as such, is without precedentid effect. 

3.20 Ir is irnpoflanr to recaII that Columbia is not in the position 
in which the United States was in 1984 or in which Nigeria 

Milifaty nnd Paramiliiary A ctivities in and against Nicaraguu (nicaragila v .  United 
States), Jurisdiciion and Admissibili~, 6 C. J. Reports 1984, p. 4 19, para 6 1. 
165 Land and Maritime Rounddry beiween Cameroon and Nigeria (C~meroon v Nigeria), 
Preliminary Objections, I. C.J. Reports 1998, p. 295, para. 33.  
166 Ibid., paras. 34 ff. 

See, e.g., Orrego VicuÏia, [oc., cil., p. 475, and J. G. Merrills, 'The  Optional Clause 
Reuisited" in Bri~isfr Year Book offn~ermtional Law, Vol. 64, 1 993, pp. 197,208. 



was in 1998. ~olo~nbia ' i  Declaration had no six months 
notice proviço, nor do&,$. Colombia seek to invoke a 
temporal reçiprocity against Nicaragua. In the instant 
proceedings, there is n o :  question about the temporal 
conditions of the deposit' of a kclaration under the 
Optionai Clause that were invoked by Nigeria. 

States that do adhere to the Opcional Clause of the Statute 
generally attac h multiple and signi ficant reservat ions, 
including the facility of termination or variation on notice. 
As it is, the dicturn advanced by the Court wouId onIy appIy 
to the singular situation oF a haIf dozen States that made 
Declarafions of indefinite durarion under the Statute of the 
Permanent Court during the inter-war years, when there were 
high hopes for the gradua1 institution through the OptionaI 
Clause of a universal systern of compulsory jurisdiction. The 
Court's dictum places those few States at a significant 
disadvantage vis-à-vis other States that have either not 
adhered to the Optional Clause at al1 or that have adhered 
with Declarations that are teminable or variable on natice. 

C'. NICARAGUA ANDCOLOMBIA IN PRACTICE HAVETREATED 
THEIR DECLARATIONS AS TERMINABLE ON NOTICE 

3.22 Practice shows that both Colombia and Nicaragua have 
interpreted their respective Declarations under the Optional 
Clause as permitting their withdrawal or amendment at any 
time with imrnediate effect, 

3.23 CoIombia initiaIIy accepted the cornpuIsory jririsdicfion of 
the Permanent Corrfl of International Justice by a 
DecIasation of 6 Janrrary 1932. AItI~ough that DecIaration 
was of indefinite duration, on 30 October 1937 Colombia 
replaced it with a new one -with immediate effect- that 



included a reservation appIying it onIy tu disputes arising 
out of fa ts  subsequent tu 6 Januasy 1932. 

3.24 The terms of the new Declaration fiIed by Colombia on 30 
October 1937 ihus prov ide thd, "[tlhe present Declaration 
applies only to disputes arising our of facts sribsequent tu 6 
January 1932". Termination of the 1 932 Declaration took 
immediate effect; no question of the elapse of a 
"reasonable time" before it took effect with its replacement 
by the Declaration of 1937 arose. No State, including 
Nicaragua, protested or reserved its position in respect to 
Colombia' s termination of its 1932 Declaration with 
irnmediate effect and its replacement by the Declaration of 
30 October 1937. No State, including Nicaragua, has 
protested or reserved its position in respect to Colombia's 
termination of its 1937 DecIaration with irnmediate effect 
on 5 December 200 1. 

3.25 The practice of amcnding DecIarations entered under the 
OptionaI Clause of che Statute of the Court with immediate 
effect was recenrly followed by Nicaragua on October 
2001. In fact, on 24 October 2001, Nicaragua amended 
with irnmediate effect the Declaration under the Optional 
Clause that ir had entered in 1929. This amendment is 
tantamount to termination according to the Court's view in 
Militaiy and Paramilitary A ctivities in and against 
~icaragua' 68 .  

3.26 The Nicaraguan Government notified the Secretary- 
General of the United Nations and through him, the States 
parties to the Statute of the International Court of Justice, 
of the inclusion of a "reservation made to Nicaragua's 
voluntary acceptance of the jurisdiction of the International 
Coirit of Jusrice" providing: "Nicaragua will not accept the 

16' MIjfary and Parnjnilifary Acimiies in and ag11insI Nicarapa Picaragtrir v. Cl~iird 
Sfa~es), Jttrisdiciion and AdnissibiIi~y, 1. C.J. XeporIs 1984, pp. 4 1 9-42 1 , para. 55. 



jurisdiction or cornpetence of the Tnternational Court of 
Justice in relation to any matter or claim based on 
interpretations of treaties or arbitral awards that were 
signed and ratified or made, respecrively, prior fo 31 

r' 169 . . 
Decemberl991 - 

3.27 Thus, Nicaragua exciuded -with imrnediate effect- h m  
the Court's jurisdiction, the msrters or daims based on 
interpretalions of ireaties or arbitral awards that were 
signed and ratified or made, respectively, prior tu 3 1 
Decern ber 1 99 1 .  

3.28 Later, the United Nations Secretary-General circuiated a 
Depository notification dated 5 December 200 1, indicating 
that Nicaragua's reservation referred to matters or clairns 
based on interpretations of'treaties or arbitral awards that 
were signed and ratified or made, respectively, prior to 31 
December 1901. It is understood that this correction also 
had immediate effect. "O 

3.29 As noted above, Columbia has sirniIarIy consrrued its IegaI 
posirion in respect of its 1937 Declasation under the 
Oprional Clause, having terrninated it with imrnediate 
effecr on 5 Decernber 2001. In the submission of 
Colom bia, th is concordant "subsequent pracrice" of 
Colombia and Nicaragua constitutes, between rhem, a 
coinciding conduct regarding the interpretation of their 
obligations under the Optional Clause, coinciding conduct 
whose legai effect the Court is bound to take into accorint. 

1m Scc Annex 23: IJnited Nations Depositov Notification of Nicaragua's rcservation Io its 
I3eclaration of acccptance of the c o m p u l s o ~  jurisdiction of the International Court of 
Justice. dated 7 Nov. 2001. 
"O See Annex 24: United Nations 1)epository Notification of Nicaragua's reservrition to its 
Declaratiun of acceptimce of tlie compulsory jurisdiction of the international Court of 
Justice, dated 5 Dec. 2001 (Keissucd). 



W .  In any Event, if Found tu Be in Forte, the Terms of 
CoIorn bia's 1937 Declaration Exclude Nicaragua's Clairns, 

because the aIIeged Dispute arises out of Facfs prior tu 6 
January 1932 

3.30 If.: contrary ru rhe position of Coiombia, the Court were to 
find that both the Declarafions of CoIornbia and of 
Nicaragua were in force an the date of the filing of 
Nicaragua's Application, that Application would 
nevertheless fa11 outside the scope of Colombia's 
~eclaration'~' and the Court would lack jurisdiction to pass 
upon the merits of the case, due to the effect of the 
reservation wliich excludes disputes arising out of facts 
prior to 6 January 1932. The 1937 Colombian Declaration 
was filed for the sole purpose of embodying that 
reservation, and it is for the Court to give effect to it. 

3 2 1  The facts out of which the aIIeged dispute brought by 
Nicaragua against CoIornbia arises are facts that came into 
existence prior ru 6 January 1932. Nicaragua's AppIication 
of 6 December 2001 maintains that, in 182 1, the date of its 
independence h m  Spain, the groups of islands and cays 
fotming the ArchipeIago of San Andrés appertained to the 
newIy formed Federation of Central American States and 
that, after the dissoIution of the Federation in 1838, these 
islands and cays came to be part of the soveseign temtory 
of ~ i c a r a ~ u a ' ~ ' ,  Nicaragua contends that the 1928 Treaty 

' laclied legal validity and consequently cannot provide a 
basis of Colombian title over the Archipelago of San 
~ n d r é s ' ~ ~ .  Nicaragua further maintains that the problem of 
title over the islands and cays forming the Archipelago has 
been compounded by what it depicts as Colombia's 
construction of the 1928 Treaty so that "the title it claims 

- 

"' The text of Colombia's 1937 Declardtion reads as follows: "l'he Republic of Colombia 
recognizes as comprrIsory ipso fncio and ivithout special agreement, on condition of 
reciprocity, in relarion 10 any other Smte accepting the same obIigrition, the jr~risdiction of 
the Permane~it Conri of International Jusrice, in acwrdnnce widr Article 35 of the Sraiute. 
TIie prfsent Declaration appIies otiIy 10 disputes arising out of facts subsequent to 5 January 
1932." 
'" Applicofion ofNscar~gtrc~. para. 2. 



gives it sovereignty over an immense part of the Caribbean 
Sea appertaining to ~ i c a r a ~ u a " ' ~ ~ .  

3.32 Colombia contests the daim of Nicaragua that the 
Archipelago of Sa11 Andrés appertained tu Nicaragua in 
1821, 1823, 1838 or at ariy other time. In facr, the 
ArchipeIago has been under full and exclusive sovereignty 
and administration by Colombia since independence h m  
Spain. CoIornbia has exercised its sovereignfy and carried 
out its governrnental authority and adminisrrat ion in rhe 
Archipelago for almost Iwo cennlries and in that long 
period Nicaragua has exercised neither. CIairns of 
Nicaragua tu sovereignty over the Archipelago between 
1913 and 1928 were rejected by Colombia, and were 
disposed of 4efinitivel& by the Treaty Concerning 
Territorial Questions At Issue Between Colombia and 
Nicaragua signed at Managua, 24- March 1928. 
". . .[D]esirous of putting ah end to the territorial dispute 
pending between thern,. . ." (as the Treaty's Preamble 
recites), by the terrns of Article 1 of the Treaty, Nicaragua 
recognized "the full and entire sovereignty of the Republic 
of Colombia over the islands of San Andrés, Providencia, 
Santa Catalina and al1 the other islands, islets and cays thar 
fom part of the said Archipelago of San Andrgs", and 
Colombia made a si~nilar recognition with regard ru rhe 
Mosquito Coast and the Mas MsngIes (Corn Islands), 
which were parts of the conti.oversy as weII. The Psutoco! 
of Exchange of Ratifications of the Treary tvas signed on 5 
May 1930, estabIishing the 82" W Meridian as the 
boundary between Columbia and Nicaragua and bringing 
the 1928 Treaty into force. 

3.33 These are the esser~tial facts out of which the alleged 
dispute brought before the Court by Nicaragua arose and 
none of them is subsequent to 6 January 1932. On the 
contrary, they are al1 facts antecedent to that date. By the 
tems of its Mernorial, ~ i c k a ~ u a  asserts the existence of a 

17' Appiicnfion ofillicarngiici, para. 4. 



dispute arising out of those facts, for it contests the history 
of CoIombia's sovereignty over the entire Archipelago of 
San Andrés, maintains that the Treaty signed in 1928 
"Iacked" IegaI vaIidity and challenges the effect of the 82" 
W Meridian agreed upon i ~ i  the 1930 Protoc01 of Exchange 
of Ratifications. As a xsdt  of its express reservation, CoIombia's 
Declaration of 30 Octaber 1937 "applies only to disputes 
arising out of facts subsequent to 6 January 1932"; it 
follows that that Declaration cannot fumish a title of 
jurisdiction enabling the Court to entertain the claims 
advanced by Nicaragua. It is incontestable that the facts 
that constihite the heart, indeed the whole body, of 
Nicaragua's claims pre-date 1932, 

3.34 Columbia's posilion is susiained by the Cowt's jurisprudence. 
The precedent directly in point is the 1938 jrrdgrnent on 
prelirninary objections of the Permanent Corifl of 
International Jusrice in the case of Phosphcffes in 
~orocco"~. I ta1 y bro~ghr pro~eedings against France in 
reliance on the Declaralions of both States under the 
OptionaI Clause. The French DecIaration of 193 1 accepted 
the jurisdiction of' the Court in relation to orher States 
accepting the same obiigation "in any disputes which may 
arise after the ratification of the present declaration with 
regard to situations or facts subsequent to this 
ratification. . France maintained that the dispute which 
Italy had submitted to the Court arose with regard to 
situations and facts which are not covered by these tems. 
~ h e  Court held: 

"The ternis of the French declaration limit the 
scope of France's acceptance of the Court's 
compulsory jurisdict ion ratione temlporis. 
This Iirnitation is twofold, It reIates in the 
f~rs t  place tu the date on which the actual 
dispule arose, That point is not, however, the 

174 Pkosph&f~s in Mororco (ltaly v. Fniice}, Preli?ninaiy Objecfions, Judgnten~ 1935, 
P.C. L 1, Series A/& No. 74. 
"Slbid.. iit p. 22. 



subject of the objection raised by the French 
Government; the laiter does not, indeed, deny 
that the dispute arose after ratification of the 
declaration, . . 

The second limitation in the declaration 
relates tu the date of the situations or facts 
with regard tu which the dispute arises. It is 
on this limitation that the French Govemment 
relies w11en it contends rhat the sitr~ations and 
facts giving rise tu 'the present dispute were 
prior to the date of its acceptance of the 
compulsory jurisdiction -the date hereafter 
referred to as the 'ciwcial date'- and that, in 
consequence, the Application of the Italian 
Governrnent cannot be entertained."176 

3.35 Italy opposed this view and offered an alternative reading 
of the reservation: 

"This view is confested by the ItaIian 
Governrnent, which maintains that the dispute 
rrrises from factors subsequent. to France's 
acceptance of cornpuIsory jurisdiction, Grst 
because certain acfs.. . were acnially 
accon-rpIished after the cmciaI date; secondIy, 
because these acts, taken in conjunction wifh 
earlier acfs tu which they are closely linked, 
constitute as a whole a single, continuing and 
progressive illega1 act which was not fully 
accomplished until after the crucial date; and 
lastly, because certain acts which were carried 
out prior to the crucial date, nevertheless gave 
rise to a permanent situation inconsistent with 

176 Phosphores in hforocco (Ituly v. France). PreIirninary Objections, Judgmenf, 1938. 

P.C.I.J.. Series A/& No. 74, at pp. 22-23. 



international Iaw which has continüed lu exist 
after the said date., .rr177 

3.36 The Court construed the terms of the French declaration in 
the following manner: 

"The declaration.. . by the French 
Government.. . is a unilateral act by which 
that Government accepted the Court's 
cumpulsory jurisdiction. This jurisdiction 
only exists within the Iirniis within which ii 
has been accepted, In this case, the tems on 
wb ich the objection radione tempovis 
siibmitted by the French Goverriment is 
fomded, are perfectly cIear: ~ h e  only 
situations or facts falling under the 
compuIsory jurisdiction are those which are 
subsequent to the ratification and wirh regard 
to which the dispute arose, that is to say, those 
which must be considered as being the source 
of the dispute. In these circumstances, there is 
no occasion to resort to a restrictive 
interpretation that, in case of doubt, might be 
advisable in regard to a clause which must on 
no account be interpreted in such a way as to 
exceed the intehtion of the States that 
subscribed to it. 

Not only are the terms expressing rhe 
Iim itation ratione tempo~is clear, but the 
intention which inspired it -seerns equaI1y 
clear: it was inserted with the objecr of 
depriving the acceptance of compulsory 
jurisdiction of any retsoactive effects, in order 
both to avoid, in general, the revival of old 

Ibid., at p. 23. 



disputes, and to preclude the possibil ity of the 
submission to the Court by means of an 
appIication of situabions or f x t s  dating from a 
period when the State whose action was 
i~npugned was nor in a position tu foresee the 
IegaI proceedings to which these facfs and 
situations might givi r î ~ e . " ' ~ ~  

3.37 As tu the facts, the Court heid: 

". .. The situations and the facts which form 
the subject of the limitation ratione temporis 
have to be considered from the point of view 
both of their date in relation to the date of 
ratification and of their connection with the 
birth of the dispute. Situations or facts 
subsequent to the ratification coiild serve to 
faund the Court's compulsory jurisdiction 
onIy if it was with regard to them that the 
di spure arose. 

... The question whether a given situation or - 

f'act is prior or subsequent to a particular date 
is one to be decided in regard to each specific 
case ... However, in answering. .. it is 
necessary always to bear in mind the will of 
the State which only accepted compulsory 
jurisdiction within specified limits, and 
consequently only intended to submit to that 
jurisdiction disputes having actually arisen 
from situations or facts subsequent to its 
acceptance. But ir wouId be impossibIe tu 
admit the existence of such a relationship 
beiween a dispute and subseqrrent factors 
wiiicli either presume the exisience or are 
nierely the confirmation or developrnent of 

I I P  Phosph~~tes in rMor~~ca {wv v. Fruncej, PreIitninnry O&ciir>ns, Jirdgmenz, 1938, 

P.C. I.J., Sgries A/R, .klu. 71, at pp. 23-24. 



earIier situations or facts constituting the reaI 
causes of the dispute. 

[.....] 

.. . What the Italian Govemment refers to as 
'monopolization of the Moroccan phosphates' 
has been consistently presented by that 
Governent  as a régime instituted by the 
dahirs of 1920, which.. . have established a 
rnonopoly.. . It contends that this regime, 
being sti11 in operation, constitutes a situation 
subsequent to the crucial date, and that this 
situation therefore faIIs within the Court's 
compulsory jurisdiction. 

The Court cannot accept this view. The 
situation which the Italian Government 
denounces as unIawhI is a IegaI position 
resulting fmm the Iegislation of 1920; .,. In 
those dahirs are tu be sought the essential 
facts constitrrting the aIIeged rnonopolizatiun 
and, consequentIy, the facts which reaIIy gave 
rise to the dispute regarding tl-lis 
rnonopolization. But these dahirs are 'facts' 
which, by reason of their date, fa11 outside the 
Court's j u r i ~ d i c t i o n . ~ ~ ~  

3.38 The pertinence of these seminal holdings of the Court to 
rhe current proceedings is compeIIing. The facts essentidly at 
issue were, in Phosph~fes ivl Muruccu, the dahirs of 1920; 
the facts essentiaIIy ;it issue are, in the current proceedings, 
the 1928 Treaty and its 1930 Prutocol of Exchange of 
Ratifications. Just as it avaiIed IraIy r-iothing to dIege thar, 
because the facts at issue had continuing effects, 

. .. 

Phosphules in Morocco (haiy v. France), P r e l i m i n ~ ~  Objections, Judgment, 1938, 
P.C.I.J., Series A/B, No. 74, pp. 24-26. 



cornpulsory jurisdiction obiained, su in these proceedings it 
can avail Nicaragua nothing tu aIIege that, becarise the 
1928 Treaty and irs 1930 Psotocol of Exchange of 
Ratifications have continuing effects, jurisdicrion obtains. 
There wouId be no room for any evenmal Nicaraguan 
argument that rhe Court has jurisdiction because "there is a 
continuing and progressive illegal act" that was not fully 
accomplished before 1932; the Court rejected precisely that 
argument as Italy made it. 

3.39 Nor is there room for any Nicaraguan argument that certain 
more recenr developments rnake the dispute it aIIeges subject 
tu the jurisdiction of rhe Court, because such developrnents 
arise out of facts prior tu 6 january 1932, i.e., the 
concIusion of the 1928 Treaty and iis 1930 Protacol of 
Exchange Ratifications that settled the dispute regarding 
sovereignty over certain territories and established the 
maritime boundary between the two countries. Just as the 
French reservation was "perfectly clear", so is that of 
CoIombia; and just as the French limitation of the Court's 
jurisdiction had to be given effect, so must that of 
Colornbia. In both cases, the limitatiori of the Court's 
jurisdiction was introduced in order tu prevent the revival 
of oId disputes (an objecrive that paraIIeIs the objective of 
ArticIe VI of the Pact of Bogoti). Just as the wiII of France 
in accept ing compulsory jurisdictior-r Ilad tu be respected by 
the Court, su must the wiII of Cololnbia in accepting 
con-rpulsory jtrrisdiction be respected by the Court. 
Confirmation, after the crucial date, of facts anterior to the 
Declarations does not suffice to give the Court jurisdiction 
over disputes arising out of facts anterior to those 
Declarations. 

3.41) Other cases of the Court and its predecessor have deaIt wirh 
the issue of the effect of rIle excIusion fiom the Court's 
jurisdiction of disputes arising out of facts antecedent tu a 
speci fied date. Zn irs jrrdgrnent on preliminary objections of 



4 ApriI 1939 in, EIecrviciry Company of Sofia nnd 
B U Z ~ Q P ~ ~ ' " ,  the Coufi addressed a Belgian decIaration of 
10 March 1926 that afforded the Court jurisdiction over 
disputes "arising aRer the ratification of the present 
declaration with regard to situations or facts subsequent to 
this ratification.. . 7 9 1 8 1  . The Bulgarian Governrnent 
reciprocally invoked this limitation ratione temporis to 
challenge jurisdiclion. The Parties agreed that the dispute 
arose in 1937, But Bulgaria contended that, while the facts 
complained of by Belgium al! dated from a p e n d  
subsequent tu 10 March 1926, the situation with regard tu 
which the dispute amse dated back to a period before that 
date, when awards of the Belgian-Buigarian Mixed Arbitral 
Tribunal and the formula that they established for 
calculation of electricity prices were rendered. The Court 
did not accept Bulgaria's view. It held that, "the dispute 
between the Belgian Government and the Bulgarian 
Governrnent did not arise with regard to this situation or to 
the awards which established it". In the case of the 
Eiec&ici~f Company cf Sofia md Bzltgclria, the CUUIT 
would aIso recaII whab it said in the Judgment of 14 June 
1 938 (Phosphates in Mmcco)  

". .. [tlhe onIy situations or facts which musr 
be taken into account frorn the standpoint of 
the compulsory jurisdiction.. . are those which 
must be considered as being the source of the 
dispute. No such relation exists between the 
present dispute and the awards of the Mixed 
Arbitral Tribunal. The latter constituie the 
source of the rights cIaimed by the Belgian 
Company, biit they did not give rise to the 
dispute, since the Parties agree as tu their 
binding cliaracter and rkat their application 
gave rise ro no difficr11Q until the acts 

' 'O EleclricIry Company ofSofiil and Bulgaria (Belgium v. Bulgaria). Judgment, Preliminary 
Objeclions, Series A/O, No. 77, pp. 64-85. 
181 Electriciv Company of SoJa and Bulgaria (Belgium v. Oulgaria), Judgment, Preliminaty 
Objections, Series NB, No. 77, p. 8 1 .  



complained of ... A situation or fact in regard 
to which a dispute is said to have arisen must 
be the reaI cause of the dispute. ln the present 
case ir is the subsequent acts with which the 
BeIgian Government reyroaches the BuIgarian 
arirhorities.. . These are facts subsequent to 
the material date. ,Accordingly, the Court 
considers that the argument based on the 
limitation ratione temporis in the Belgian 
declaration is not well-founded"ls2. 

3.41 I t  is clear that this jr~dgment is whoIIy compatible with that 
of the Cor~rt in Phosphnfes in Mu~occo, on w hicfi the Court 
relied; the facts, but not the law, varied. Ln reaffilming the 
rationale of Phosphares in Morocco, the Court held that, on 
the facts, the Elec*ic@ Company case was tu be 
distinguished, because the real cause of the dispute, the 
source of the dispute and the centre point of the argument, 
post-dated rather than pre-dated the declaration at issue. 
But in the instant proceedings between Nicaragua and 
Colombia, the reai cause of the alleged dispute, the source 
of the alleged dispute and the centre point of the argument 
are the same facrs that were the object of the dispute 
definitiveIy sertled by rhe 1928 Treaty and its 1930 
Protoccil of Exchange of Ratifications, i-e., they pre-dated 6 
Jmuary 1932, the date tn which the reserv-vation in rhe 
Colornbian DecIaration ar issue refers. It was with the 
conclusion of 'that Treaty and ils ratification that the 
matters at issue -then and today- between the Parties were 
settled. By contrast, as observed by the Court, neither of 
the parties in Elec t r i c i~  Company ever impugned the 
awards of the Mixed Arbitral Tribunal, with the 
consequence that the real cause and source of the dispute 
then was not the awards' very existence or their Iegal 
value. In the instant proceedings, Nicaragua does purport ro 
impugn the 1928 Treaty and its 1930 ProtocoI. 

182 EIecfrici~ Compny of Sofiia and Brdgarza (LIzigiIim Y. Bulgutia), ,l&enr, PieI i tninn~ 
13bjec1ions. Serres A/B, 1%. 77, p. 82. 



3.42 In the case cor~cerning Righfs of Passage ovev Ifidinn 
~errito~y'~~, the International Cous of Justice passed upon 
a preiiminary objection raised by India, in respect of a 
reservation rutione temporis to India's Declaration of 28 
February 1940 by which it accepted jurisdiction "over al1 
disputes arising after February 5th, 1930, with regard to 
situations or facts subsequent to the same date"lS4. Portugal 
maintained that the dispute arose in 1954, and that the 
situations or facts "are really nothing but those giving rise 
tu the dispute" which also dated from 1954'85. India 
rnaintained that the daims relafing to passage were raised 
by PortrrgaI before 5 Februa~y 1930. As to whefher the 
dispute concemed facts or situations prior tu the date 
present in India's DecIaration, the Court obsewed that rhe 
Iacts or situations to which regard must be had are onIy 
those which must be considered "as being the source of the 
dispute", those which are ils "reai cause"'"". The Coun had 
not been asked for any frnding whatsoever with regard to 
the past prior to that date ( 5  February 1930) and, 
consequently, the Indian objection was rejected. 

3.43 Tt is clear that the judgment in the Rights of Passage case is 
consistent with the law as set out in Phosphates in 
Morocco. Again, the law is constant, it is the facts that varied. 
In Righrs of Passage, regardless of the date on which the 
dispure actually arose, the facts giving rise tu it took place 
after rhe date mentioned in the reservarion present in 
india's Declaration. But in the case broright before the 
Court by Nicaragua, the facts ihat gave rise tu the dispute 
over sovereignty over the ArchipeIago of San Andrés and 
reIated questions took place before 6 January 1932, the date 
rnentioned in the reservation present in Columbia's 

l s3  Rights of Passage over Indion Terriioty (Portugal v. India), Merits, I.C.J. Reports 1960, 
at pp. 33-35. 
184 Ibid., p. 34. 
'*' Ibid,, p. 2 1. 
l s b  Ibid, p. 35. 



Declaration. Here, the existing differences between the 
Parties were resolved by the 1928 Treaty and its 1930 
Protocol. Moreover, whar Nicaragua requests from the 
Court is precisely a finding thar the 1928 Treaty and its 
1930 ProtocoI is invalid and null, essentiaIIy on the ground 
of t-I-ie pressure alleged to have been exer-ted by the United 
States upon the ~overnrnent of Nicaragua in the yeais 
1 927- 1930, Le,, hcrs psedat ing the aforernentioned date. 
Such finding is clearly beyund the jurisdiction of the Courr. 

3.44 According to the Court's conclusions in Rights qfPassage, 
the critical facts are only those that relate to the source of 
the dispute, to its "real cause". In the instant proceedings, 
the source of the alleged dispute, its real cause, is 
constitured by the differences between the two countries 
regarding sovereignty over the Mosquito Coast, the IsIas 
Mangles (Corn Islands), and the 191 3 clairn of Nicaragua 
tu the Archipelago of San Andrés, al1 of whicli were 
disposed of in 1928, and rhe exislence of a treaty in force 
ratified in 1930 that definitiveIy settled the dispute, 
resolving fhe question of sovereignty over the Mosquito 
Coast, the IsIas MangIes (Corn Islands) and the 
Archipelago of San Andrks, and estabIishing a maritime 
boundary between Coiombia and Nicaragua. Clearly, they 
are facts predating 6 January 1932, 

3.45 A fourth and most recent case of relevance is the Case 
concerning the Legality of the Use of Force (Yugoslavia v. 
Belgiurn)18'. ln  Yugoslavia's subrnission jurisdiction was 
based on declarations filed under the Optional Clause, 
Yugoslavia's Declaration had been deposited on 26 April 
1999, accepting the Corirt's jurisdict ion "in al1 disputes 
xisirig or which may arise after the signame of the present 
Declaration, with regard fo the situations or facts 



subsequeiit tu this signature..."188. The 1958 Deciaration of 
Belgium accepted jurisdiction "in legal disputes arising 
after 1 3 July 1948 concerning situations or facts subsequent 
to that date".'88 The Court noted that, while Belgium based 
no argument on the limit ratione temporis in the Yugoslav 
Declaration, the Court must nonetheless consider what 
effects it rnight have prima facie on its jurisdiction in the 
case'89. Thus, in order to assess whether the Corrri had 
jurisdiction, it was su ficient tu determine wherher the 
dispute brciught before the Couri arme befure or after 25 
April 1999. 

3.46 The Court observed that YugosIavia7s Application was 
directed, in essence, against the bombing of its territory, to 
which the Court was asked to put an end. The Court found 
that it was an established fact that the bombings in question 
began on 24 March 1999 and had been conducted 
continuously since, and that a legal dispute between 
YugosIavia and Belgium (and o~her NATO Members) over 
the Iegality of the bombings ause weII before 25 April 
1999. The fact that rhe bornbings continued thereafier and 
that the dispute concerning them persisted did not alter the 
date on whicli the dispute arose. The Court then recaIled 
that it is for each State, in formulating its declaration, to 
decide upon the limits it places upon its acceptance of the 
jurisdiction of the Court: "[tlhis jurisdiction only exists 
within the limits within which it has been accepted" (citing 
Phosphates in ~ o r o c c o ) ' ~ ~ .  The Court went on to recall 
rhat the Permanent Court in Phosphates in Morocco held 
rhat, as a resuIt of the condition of reciprocity stipulated by 
Adicie 36, paragraph 2 of rhe Statute of the Corirt, any 
Iimitation ratione temporis atiached by one of the Parties to 
its dedaration holds good as between the ~arties'~'. 

' 88 Case concerning the Legaliv oj' the Use of Force (Yugoslavia v. Belgium), Reques f for 
Indication of Provisional Memures, Order of2 June 1999, 1.C.J Reports 1999, Vol 1, p. 
133, para. 23. 
las Ibid. p. 133, para 24. 
Iw  Ibid p. 1 35, para 30. 



Professor James ~ r a w f o r d ' ~ '  observes that the InternationaI 
Court of Justice rlius referred to the judgrnent in 
Phosphnres irz Mo~ucco "w ilh apparenr approval". 

3.47 Llkewise, in four other cases concerning The Legaliw of 
the Use of Force (Y~goslaviu v. Spain, v. the United 
Kingdom, v. Canada, and v. The Netherlunds) the Court, in 
the Orders of 2 June 1999 that resolved the request for 
provisional measures invoked by Yugoslavia, confirmed 
the continuing force of the legal rationale established in the 
j udgmen t in the case of Phosphates in Morocco as fol Iows: 

". . . [Tlhe Court recaI Ied in its dudgmenr of 4 
December 1998 in the case concerning 
Fisheries Ju~isdicfion (Spain v. Canndaf , ' It 
is for each State, in formdating its 
declaration, to decide upon the limits it places 
upon its acceptance of the jurisdiction of the 
Court: ' [t] his jurisdiction only exists within 
the limits within which it has been accepted' 
(Phosphates in Morocco, Judgment, 1938, 
P.C.LJ., Series A/B, Nu. 74, p. 2.3) ' f1C.J. 
Reports 1998, p. 453, para. 44); 

. , . as the Pe~manent Court he1d in its 
Judgment of 14 Jurie 1 93 8 in the Phosphates 
in Morocco case (Preliminary Objections), 'it 
is recognized that, as a consequence of the 
condition of reciprocity stipulated in 
paragraph 2 of Article 36 of the Statute of the 
Court', any limitation ratione temporis 
atrached by one of the parties tu ifs 
declaration of acceptance of the Court's 
jurisdicrion 'holds good as between the 

191 J .  Cruivford, The International Laiv Commission's Articles on Stiite Responsibility, 
Introductiun, Tcxt and Commentaries, Cambridge University Press, 2002, p. 23. 



parties' (Phasphaies in Mouoceu, f~dgment, 
f 938, P.C. LJ , Series A/& Nu- 74, p. 10); 

... moremer, as the present Court noted in its 
Judgment of 1 1  June L988 in the case 
concerning the Land and Maritime Bounda~y 
behveen Camsraon and Nigeria {Carneroon v. 
Nigeria), '[ais early as 1952, it held in the 
case concerning Anglo-Iranian Oil Co. that, 
when declarations are made on condition of 
reciprocity jurisdiction is conferred on the 
Court only to the extent to which the rwo 
declarations coincide in conferring it' (I.C.J 
Reptlrrs f 952, p. 103) (1. C.J Reports 1998, p. 
298, para. 43)". I" 

3.48 The question at issue in the cases concerning The Legaliq 
ofrhe Use of Force was whether the dispute arose after the 
date of the DecIararion rather than -as between Nicaragua 
and Colombia- whether the facts out of which rhe aIIeged 
dispure amse antedate or pst-date the date contained in the 
Declaration. But what is important for present purposes is 
that the Court found recent reason to sustain, "with 
apparent approval", the rationale and continued vitality of 
the cardinal case of Phosphates in Morocco. 

3.49 As clear as the Court's jurisprudence is in this case, the 
terms of Colombia's Declaration, were it held to be in force 
on the date of Nicaragua's Application, and its limitation 

"' The qr~oted psissages cm be found al: tegaliv O/ ilse DJ Force (YrgosImia Y. Spoi~). 
Reqrresi for indiccitiori of ProYisional Meffsixres, Order eJ2 June 195'9. LCJ R~porrs 1999, 
Vat. 1 ., pp. 770-77 1, para. 25; tt.galiv of Use of F m e  fl'tcgoslnvin Y. Uniren king don^}, 
Requesi for Itrdicu~ion uJProvisionoJ Meusures, Order of2 June 1999, I CJ. Reporfs 1 999. 
Vol. 1, pp. 835-835, p a n .  25; h g u I i q  oJ Use of Force (Yuga~lavia Y.  Canada}, Requesi for 
h?dic~iion of Provisionai Measures, Order of2 J~rne 1 999, i. C.,! R e m s  1999. vol. 1 1, pp. 
269-270, para. 24; Legdt~y of Use of Force flugoslnvin Y. The NefherIuA), Requesi jbr 
indicarran dPrt>visioncr( Memtrres. Order of2 Jurre 1999. LC.J. Reporis 1899. Vol. II, pp. 
552-553, para. 30. 



ratione temporis, are also clear, as weil as the intention that 
inspired it. The Colombian Declaration only accepted the 
Court's jurisdiction over disputes arising out of facts 
subsequer-rt to 6 January 1 932. That was Colombia's wilI, it 
was the Iirnit of ils consen1 10 the Couds jwisdiction. 
Columbia's intention in inciuding rhe reservation was 
precisely tu avoid the revival of already settIed disputes, 
such as the one that had been settIed wirh Nicaragua by the 
1 928 Treaty and i ts Protocol of Exchange of Rarifications 
of 1930 and that Nicaragua now purports tu reopen. 

3.50 From the foregoing it is evident that: 

(a) In the case of States Parties to the Pact of Bogota that 
have also entered Declarations of acceptance of the 
Court's jurisdiction under the Optional Clause, Sie Pact 
is governing. 

@f As has been shown above (Chapier II), by virtrre of 
AriicIes VI and XXXIV of the Pacr of Bogofi, the 
Court is without jurisdiction $0 hear the aIIeged dispute 
brought before it by Nicaragua and fherefure rhe 
con t ruver-sy must be declared ended. 

(cj Thus, there is no dispute left before the Court to which 
jurisdiction under any Optional Clause Declarations of 
the Parties could attach. 

(d) In any case, since Nicaragua argues that a title of 
jurisdiction exists by virtue of the operation of the 
Declarations of both States under the Optional Clause, 
Colombia has addressed this contention and shown rhar 



the Court's jurisdiction in these pruceedings cannot be 
based on Article 36, paragraph 2, of the Statute. 

(e) First, Colombia's Declaration of 1937 was not in force 
on the date of Nicaragua's Application because it had 
been terminated prior to that date with immediate 
efkct. ConsequentIy rhe requirernent that for the Court 
tu have jurisdicrion both States must accept the Court's 
jurisdiction under Article 36, paragrrrph 2, is not 
satisfied. 

0 Second, even if Colombia's 1937 Declaration were held 
to be in force on the date of Nicaragua's Application - 
quod non-, as shown, the explicit terms of the 
reservation contained therein exclude from the Court's 
jurisdiction al1 the matters brought before the Court by 
Nicaragua. On any objective view, the aifeged dispute 
raised -by Nicarag~ra is one "arising out of facts" 
antecedent tu 6 January 1932. 

(g,) In fact, Nicaragua's Application invuives in srrbsbnce 
an attempt to reopen a dispute already settled in the 
1928 Treaty and its Protocol of Exchange of 
Ratifications of 1 93 0. 

3.51 The preceding considerations set out in this C.hapter 
dernonstrate that rhe Court is without jurisdiction tu 
entertain Nicaragua's Application under Article 36, 
paragraph 2, of the St atute. 





SHORT SUMMARY OF COLUMBIA'S REASONXNG IN 
THESE PRELlMINARY OBJECTIONS 

4.1 Consistently with the Court's Practice Direction 11 
Colombia sets out below a short surnmary of ils reasoning 
in these Preliminary Objections. 

4.2 Derived from titles of the Spanish Empire, Columbia had 
rights over the Mosquito Coast cornprised fietween the 
Cape Gracias a Dios and the San Juan River and over the 
Archipelago of San Andrés of which the Islas Mangles 
(Corn Islans) were part. 

4.3 Ever since the break up of the Spanish Empire in the 
early years of the nineteenth century sovereignty over the 
Archipelaga of San Andrés has been vested in and 
exercised by Colombia, and Colombia alone, in a public, 
peace fur and uninterrupted rnanner. The sole exception 
was a ternporary madus vivendi enshrined in the 1928 
Agreement between Colornbia and rhe United Srates at a 
time when those two States had a difference about 
sovereignty over three of the cays forming part of the 
ArchipeIago (which difference was resolved by the 
United States renouncing aII cIairns tu the cays by treaty 
in 1972). 

4.4 Throughout the period since Nicaragua's own 
independence in 1821 and continuing up to the present 
time, none of the islands, islets or cays of the Archipelago 



of San ~ n d r é s ' ~ ~  has been under Nicaraguan sovereignty 
or, much less, administered by Nicaragua. 

4.5 AIthough this history demonstrates Colombia's title tu the 
Archipelago, the presenta~ion of the antecedents fo the 
~natters -now purporied to be reopened before the Court- 
by Nicaragua is tendent ious, unconv incing and essentially 
irrelevant. 

4.6 This is because, when in 1913 -in addition to the 
differences between the two States concerning sovereignty 
over the Mosquito Coast and the Isfas Mangles (Corn 
I s l a n d s ~  Nicaragua for the tint time advanced claims to 
certain islands of the Archipelago of San Andrés, the two 
States, after 15 years of negotiations, setded al1 the 
aforementioned matters by concluding the 1 928 Treaty 
Concerning Territorial Questions at Tssue between 
Columbia and Nicaragua and its PrutucoI of Exchange of 
Ratificatior-~s of 1930. The 1928 Treaty and its 1930 Prutocol 
was registered wilh tlie League of Nations by Columbia on 
16 August 1930 and by Nicaragua on 25 May 1 932. 

By that Treaty and its Protucol of Exchange of 
Ratifications of 1930 

(a) Nicaragua recognized Colombia's sovereignty over 
the islands of San Andrés, Providencia and Santa 
Catalina, and over al1 the other islands, isfets and cays 
forming part of the said Archipelago of San Andrés; 

(b) Colombia recognized Nicaragua's sovereignty over 
the Mosquito Coast and the Tslas Mangles (Corn 
Idands); 

(c)  Nicaragua recognized and agreed that sovereignty 
over the cays of Roncadoi; Quitasueno and Serrana, 
consfituting part of the Archipelago, was a matter 

193 See footnote No. 5. 



soIeIy between CoIornbia and the United States, to 
the exclusion of Nicaragua; and 

(d) the two States agreed upon the 82"W Meridian as 
the boundary between Colombia and Nicaragua. 

4.7 Both States conducted themselves consistently with the 
Treaty of 1928 and its Protocol of 1930. Nevertheless 
Nicaragua in 1969 -without questioning the validity or 
effec t iveness of the 1 928 Treaq- purported to carry out 
activities in areas to the east of the agreed maritime 
borindary alor-~g the 82"W Meridian. A decade later, in 
1980, afier the Treaty had been in force for 50 years, 
Nicaragr~a ur-rilatel-ally purporied to discIairn it by deciaring 
it nul1 and void. Colombia rejecred rhese attempts and 
continued tu apply the 1928 Treaty and its 1930 Protucol 
unintemptedIy. NaturaII y, Colombia continued tu exercise 
its sovereignty and jurisdiction over the Archipelago of San 
Andrés and its appurtenant maritime areas, as it had been 
doing for almost two centuries. 

4.8 Two decades later, in its Mernorial of 2003, Nicaragua for 
the first time purports to allege that "Colombia's 
interpretation of the 82"W Meridian as a maritime 
boundary" in 1969, arnounted to a breach of the 1928 
Treaty and has thus entitled Nicaragua tu unilateraIIy 
terminate it. However, whar happened in that year was, as 
rnentioned in the preceding paragraph, rhat Nicaragua for 
the first time carried out activities to rhe east of the 
maririmg boundary agreed along The 82' W Meridian, thus 
generating a protest by Colombia in which it did no more 
than assert the agreement as it was conceived by Nicaragua 
in 1930 and agreed by both parties at that time, and as 
reflected in officia1 maps published by Colombia from 
1931 onwards which occasioned no protest frorn 
Nicaragua. Colombia has consistently continued to exercise 
its sovereignty and jurisdiction over the maritime areas 
perraining tu the Archipelago up to the aforernentioned 
meridian. 



4.9 At no ti~ne previousIy, did Nicaragua put funvard an 
argument of fhis nature. Nicaragua waited 34 years before 
advancing this fanc-ihl argument of the Treaty 's unilateraI 
termination by its alIeged breach by Colombia. The 
purpose of su exrraordinary daim by Nicaragua is tu vitiate 
Colombia's valid objections fo jurisdiction. Were the Court 
tu sustain such an argument, it would permit a State to 
evade limitations on the jurisdiction of the Court by means 

, of a spurious claim. 

4.10 Nicaragua now seeks to reopen matters that were already 
settled by arrangement between Colombia and Nicaragua 
and which are govemed by the 1928 Treaty and its Protocol 
of Exchange of Ratifications of 1930, namely sovereignty 
over the ArchipeIago and the maritime boundary between 
Columbia and N icaagrra. 

4.1 1 Nicaragua seeks to found the jurisdictioh of the Court for 
this purpose upon Article XXXI of the Pact of Bogoti "in 
accordance with the provisions of ArticIe 36, paragraph 1, 
of the Statute", and upon Article 36, paragraph 2, of the 
Statute of the Court (the Optional Clause). 

II. Colombia's First Preliminary Objection 

4.12 Within the frarnework of Article 79, pmagraph 1, of the 
Rules of Court, this is an "objection the decision upon 
which is requested before any fimher proceedings on the 
merits." 

4.13 Nicaragua cannot soIe1y rely on Article XXXI of the Pact 
of Bugofi. By vi m e  of i he 1 928 Treaty and the Protucol of 
Exchange of Ratifications of 1930, which is valid and in 
force, the matters which Nicaragua seeks to place before 
the Court. (a) have already been settled and are govemed by 
that Treaty and its Protocol, which (b) was uncontestably 
and inconteslably in force in 1948 on the date of the 



conclrision of the Pact. Article VI of the Pact stipulates that, 
consequently, on each of these grorinds, Article XXXI 
"may not be applied". 

4.14 Moreover, by virtue of Articles VI and XXXIV of the Pact 
of Bogota, the Court has to declare the controversy 
"ended". 

III. Co1ombia7s Second PreIiminary Objection 

4.1 5 The Court has already heid rhar when an Applicant invokes 
both the Pact of Bugut6 and Optional Clause Declarations 
it is the Pact of Bogota which govems. Moreover, by virtue 
of Articles VT and XXXIV of the Pacr, the Court is 
required to declare the controversy "ended". Therefore, by 
reason of the dispute between Nicaragua and Colombia 
having been settled and ended, there is no dispute lefi before 
the Court to which jurisdiction under the Optional Clause 
Declarations could attach. 

4.16 In any event, the Court has no jurisdiction under Article 36, 
paragraph 2, of the Statute of the Court (the 'Optional 
Clause'). TI-ris is for two reasons. 

4.1 7 First, when Nicaragua submitted its Application there was 
no CoIombian Declaration under the OptionaI Clause: 
Colombia's Declaration of 1937 had ajready been 
withdrawn with immediate effect. 

4.18 Consequently, the requirement that for the Court to have 
jurisdiction both States must accept the Court's jurisdiction 
under Article 36, paragraph 2, is not satistïed. 

4.19 Second, even if Colombia' s 1 937 Declaration were in force 
(which CoIombia denies) che Court's jurisdiction wouId in 
any event be Iirnited by its ternis. 



4.20 Those ternis include a reservation limiting Ihe application 
of the Dedaration to "dispufes arising out of facts 
subsequent tu 6 Janriary 1932". 

4.2 1 Nicaragua's AppIicaiion involves in substance an atternpr 
tu reopen a dispure already settled in the 1928 Treaty and 
its Protocof of Exchange of Ratifications of 1930. 
Nicaragua's challenge is to the meaning, and even the very 
existence in law, of that Treaty and Protocol, which are at 
the heart of the alleged dispute which Nicaragua is seeking 
to bring before the Court. 

4.22 The alleged dispute is thus, one which arises out of facts 
which pre-date 6 January 1932. And ~ons&~uentIy, it 
wouId faII outside the scope of CoIombia's 1937 
Dec1aratio1-1 if that Declarafion were tu be found tu be in 
force on the dare of Nicaragua's Application. 



CHAPTER V 

COLOMBIA'S SUBMTSSIONS 

For tbe reasons set oiit in the preceding Chapters, Colombia 
respectfuIIv requests the CourL in a~~fication of Article 79 of the 
Rules of Court. tu adiudge and declare that: 

( 1 )  under the Pact of Bugota, and in particura in pursuance of 
Articles VI and XXXIV, the Court declares ilseIf tu be 
without jurisdiction to hear the controversy submitted to it by 
Nicaragua under Article XXXI, and declares that controversy 
ended ; 

( 2 )  under ArticIe 36, paragraph 2, of the Statute of the Court, the 
Court h a  no jtitisdiction tu entertain Nicaragua's 
Application; and that 

(3) Nicaragua's Application is dismissed. 

The Hague, 28 July 2003. 

JuIio LONDONO PAREDES 
Agent of the Repubiic of CoIornbia 
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