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INTRODUCTION 

1. The Order- of rhe Court of 26 Febnrary 2002 fixed 28 ApriI 2003 as 

the time limit for the filing of the Nicaraguan Mernoriai in the case 

concerning the Territorial and Mantirne Dispute (Nicaragua v. 

Cofombia). This Mernorial is fiIed pursuant to that Order. 

2. This case was brought befor-e the Court un 6 Decernber 2001 by 

means of an Application filed by the Republic of Nicaragua against 

the Republic of Columbia cuncerning a dispute over ti  tle to territory 

and maririme deIirnitation in the Caribbean Sea. In its Applicafion 

the Government of the Republic of Nicaragua has asked the Colin to 

adjudge and declüre: 

"First , tfiat the RepubIic of Nicaragua has sovereignty 
uver rhe islands of Providencia, San Andres and Santa 
Catalina and al1 the appurtenant islands and keys, and 
also over the Roncador, Serrana, Serranilla and 
Quitasueno keys (in so far as they are capable of 
appr-opr-iation); 

Seco~id, in rhe Iight of the deteminations concerning 
title requested above, the Court is asked further to 
determine the course of the single maritime boundary 
between the areas of continental shelf and exclusive 
economic m n e  appertaining respectively tu Nicaragua 
and CoIombia, in acm-dance with equitable principIes 
and relevant circurnstances secognized by general 
international law as applicable to such a deliniitation of 
a single maritime boundary." 

3. Jurisdictiun. is based on Article 36, paragraphs I and 2 of the Statute 

of the Court. Firstly, in accordance with the provisions of Article 36, 

paragraph 1 ,  of the Statute, jurisdiction exists by virtue of ArticIe 



XXXI of the Amer-ican Treaty an Pacific SettIernenr adopted at 

Bogora, CuIu~nbia on 30 ApriI 1448 and communly known as the 

Pact of Bogoti. The Republic of Nicaragua and the Republic of 

Colombia are parties to this Pact, which was ratified by the former 

on 2 1 June 1950 without any pertinenr reservafion, whiIsr the Iatter 

ratified it on 14 October 1968 withaut any reservsrtions. Secondl y, in 

accordance with the provisions of Articles 36, paragraph 2, of the 

Statute jurisdiction also exists by virtue of the operation of the 

DecIararion of the AppIicanr Sfate dated 24 September 1929 and the 

DecIaration of CoIombia dated 30 October 1937. 

The dispute now before the Court i s  longstanding. It dates back to 

the firsr years after the Independence from Spain of rhe respective 

territories of which Nicaragua and CoIombia fornied part. The 

Independence of the territories forming part of the Captaincy- 

General of Guatemala, of which present day Nicaragua was a 

province, dates fronl 15 September: 182 1. The Indeperidence of the 

Vice-Royairy of Gra~iada, of whidi present day Colornbia was a 

part, is officially dated by Colombia from 20 July 1810 although 

there was a brief Spanish reconquest of the United Provinces of New 

Granada betweeri 1 8 14 and 18 1 6. 

Under the authority of a Royal Order of 20 November 1803 
> 8 

Colombia claimed sovereignty over the Mosquito Coast of Central 

Arnerica by means of . , a ~ e c - é  of 5 July 1824. This provoked a 

reaction of the United Pro~inces of Centra1 America, of which 

Nicaragua was a part, and negotiations were started with Colombia. 

An agreement was reached with Colombia and signed in Bogoti on 

15 March 1825. This Treaty esfablished that their respective 
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territories would be subjecti~io the principle which Iater became 

known as the uti possidetis iuris. At the moment of the 
!;$ ;, 8,;:,;: ,$: <.-Y. I . &;A!, 7, Y-'+ ; 

Independence of Colombia - be it- 18 1 O or 1 8 16 - or at the moment 

of the Independence of Nicaragua in 182 1, Colombia had no part of 

the present day Nicaragiran territory under her possession (her 

possidetis) de iure or defucto. This inchdes the Mosquito Coast and 

its appurtenant islands, which she later claimed and some of which 

form part of the present dispute before the Court. 

6. CoIombia ciairns thad she took possession of the isIands of San 

Andres, Santa CataIina and Providencia in 1822 and has had rhern in 

her possession continuously since that period. The position of 

Nicaragua is that these islands and other maritime features presently 

iri dispute appertainecl to her during the Colonial period, and hence 

at the moment of independence. Thus, by appIicarion of the principle 

of uti possidetis iuris these isIands are IegaIIy part of the Nicaraguan 

territory. 

7. The ~ n i r e d  Provinces of Central . America as indicated above, 

contested the occupation by ,Colornb;ia of San Andres i~nmediately. 

This ambiguous possession of Sari Andres, tu which we nlust add 

that of Santa Catalina and Providencia, but not that of the other 

islets, reefs and banks in dispute that were not under her possession, 

continued unchanged dur-ing the 19lh century. 

8. The claimç of CoIombia incIuded 1101 orlly what is present day 

Nicaraguan territory but up to 1900 also the Mosquito Coast of 

Costa Rica that was located between Nicaragua and the Colombian 

territory comprising present day Panama. This dispute was 

submitted to arbirration and President Loubet of France rendered an 



Award on 1 1 Seplember 1900 recognizing the soveseignty of Costa 

Rica over her Caribbean Coast. The effects of this Awar-d provoked 

Colornbia to Iook for other ways of obtaining recognition of her 

clairns. 

9. Sliorify after this Award Panama was takerl froni Columbia by 

P~zsident Theodctre RooseveIt of the United Srares and decIared 

indeperident in 1903. Ten years Iater the United States negotiated the 

Charnorro-Bryan Treaty with Nicaragua in 1914' whereby 

Nicaragua, among other things, gave an option to the United States 

for building a cana1 anywhere in her territory and the Iease of the 

Con1 IsIands (called Mas del Maiz by Nicaragua and Islas Mangles 

by Colombia) Iocated off the Nicaraguan Caribbean Coast. This 

Treaty strained further the relations between Colombia and the 

United States since it explicitly recognized Nicaraguan sovereignty 

over the Mosquito Coast and over the Corn Islands. 

I O. The Treaty with Nicaragua came at a moment when Colombia was 

negotiating with the United States a Treaty of compensation for the 

loss of Panama. The Senate of the United States ratified this Treaty 

wi th inodifica~ions arid the exchange. of ratifications finaIIy took 

pIace in Bugota on 1 ~ m h ' l 9 2 2 .  

I l .  In the context of these negotjations, or at least contemporaneously 

with them, Colombia sought a settlement of the dispute with 

Nicaragua. CoIombia proposed an agreement whereby CoIombia 

wouId recognize the sove~~eignty of Nicaragua uver her Atlantic or 

Caribbean Coast and over the Maiz (Corn) or Mangles Islands while 

1 See Chap. 1. Sec. I, pans. 2.:36-2.40 bel*!. 
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Nicaragua would recogni2&;~~olombian sovereignty over the 

Archi pelago of San ~ n d r é s . ~  
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12. Nicaragua at iïrst firmly refused any negotiation that would involve 

l Ioss of sovereignry of the Archipelago of San Andrés. The posirion 

I of Nicaragua towards the settlement proposed by Colombia 

changed radically after United States Marines occupied Nicaragua in 

1927 and the President of Nicaragua becarne, in the words of fumer 

United States Secretary of War Henry Stirnsun, a simple 

"f~~urehead" .~  The occupation and control of Nicaragua and her 

Government by the United States lasted from 1927 to 1932. During 

this period rhe United States directly or iridirectly exercised v ima1 

conrrol of al1 Government functions in Nicaragua incIuding army 

and interna1 security forces, finances, customs collection, the only 

railroad, the National Bank and the elections, 

l : I 3. The United States had a special interest tliat Nicaragua should accept 

I the Colombian proposa1 because it would avoid any interference 

from Colombia in her plans of cutting a canal across Nicaragua that 

would naturaily iiivolk thé,  ai-ibb&n Coast of Nicaragua and the 

use of the Corn (Maiz) IsIands. These rights kad been acqrtired by 

the United States from Nicaragua in the Chamorro-Bryan Treaty, 

referred to in paragraph 9 above, and they gave the United States, in 

the words of the Secretary of State of the United States "more rhan 

an academic interest ~ I I  the adjustment" between Nicaragua and 

Colombia. (See para. 2.97 below). 

. . 

2 See C h q .  II, Sec. 1, paras. 2.85-2.86 below. 
3 See Chap. II, Sec. 1, piira. 2.44. 



14. Urider rhese circurnstances ~icaragua was forced ro accept the 

arrangement sorrght by Colombia in spite of the fact tIiat it openly 

violated the mandates of the Nicaraguan Constitution that prohi bited 

any disposal of Nicaraguan t e r r j c ~ r ~ . ~  To this effect the Treaty 

known as the Biscenas-J3gue- Tserity was signed on 24 March 

1928 and reIuctantIy approved by Nicaragua by Decree of 6 March 

1930. For her part, Colombia eagerly approved the Treaty by Lüw 

93 of 17 November 1928. 

15. The text of the Treaty, as signed in 1928, in its pertinent parts states, 

"The Repubtic of Colombia and The Republic of 
Nicaragua desirous of putting an end to the territorial 
dispute between them and LU-strengthen the trlidiriona1 
ties of friend ship which unite them, have decided to 
concIude the presen t Trealy. . . 
Article 1. The Republic of Colombia recognizes the 
full and entire sovereignty of the Repubfic of Nicaragua 
over the Mosquito ~ o a s t  betweencape Gracias a Dios 
and the San Juan rivér, and aver MangIe Grande and 
Mang 1e Chico IsIands in-the Arlantic Ocean (Great Cwn 
IsIand and Little coq' Island). The Rtpubiic of 
Nicaragua recognizes the full and entire sovereignty of 
the Republic of Colombia over the islands of San 
Andreç, Providencia, and Santa Cataliria and over the 
other islands, islets and reefs forming part of the  San 
Aiidiés Archipelago. ~ h e  present Treary does no1 apply 
to the reefs of Roncaclor, Quitasueno and 
Serrana, sovereignty over- which is in dispute between 
Colombia and the United States of America. 
Article II. The present Treaty $hall, in order tu be 
vaIid, be submitted to the Congrésses of both Srates and, 
once approved by thtm, exchange of ratifications shalI 
tâke place at Managua or ~ o g 6 t 5  3s soon as possible."3 

See Chap. II, Sec .  Il, paras. 2-103-2.121 below. 
5 See NM Vol. TI Annex 19. . . 
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1 S. For the next 40 years the situation remained as on the day of the 

exchange of ratifications. On 6 June 1969 the situation changed and 

Colombia notified Nicaragua that the Declaration appended by the 

Nicaraguan Congress tu the 1928 Treaty was a maritime buuridary 

and rhat, rherefare, Nicaragua had no maritime areas, includirig 

continentai shelf, east of the 82" meridian of longitude West of 

Greenwich. This belated interpretation made by Colombia deprives 

Nicaragua of more than 50 % of her mariti~ne areas in the Caribbean 

and arnounts ro ' a veritabIe despoilment of her territory since 

Colombia's vastly superior military forces immediately backed the 

Colombian interpretation. 

19. A few years Iater, on 8 September 1972, the United States expressly 

renounced any claim to sovereignty over the cays of Roncador and 

Serrana and the Bank of  Quitasuefio. Nicaragua irnmediately 

reasserfed her d a i m  that these cays were specificaIIy excluded from 

the 1928 Treaty and rhat they apperrained tu Nicaragua by viriue of 

the doctrine of uti possidetis iuris linked to the fact of the much 

greater adjacency of these features to the Nicaraguan mainland than 

tu the CoIombian. 

20. The arbitrary CoIorn+ian interpretation of the 1928 Treaty that 

would deprive Nicaragua of the greater part of her maritime 

resuiirces in the Caribbean and that for more than 30 years has been 

enfarceci by the Coiombian naval forces and the Colombian refusa1 

to recognize Nicaraguan sovereignty over the Roncador and Serrana 

cays and the Quitasueno Bank, induced Nicaragua to analyze more 

closely [Ire dispute with CoIombia. The concIrr5ion reached by 

Nicaragua was that it was evident that the DecIaration appended ro 

the approval of the Treaty did not establish a line of delimitation and 
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that the provisions of the Tréaty did not imply a ~.enunciation by 

Nicaragua of Roncador, Serrana and Quitasueiio. Nicaragua took the 
'/$::,"?!< ,,, : * L? r. .. .> 

view that the belated and se1 f-seiving interpretatioii of Colornbia 

constituted a violation of rke Treaty whose main purpose, as 

expressed in its Preamble, was that of "putting an end to the 

territorial dispute between them." Nicaragua decided, furthemore, 

to set the historical secorci strait and thus recaIIed that the Treaty 

itseIf was invaIid from its inception because ir openly violated the 

Constitution of the period and the Unîtes States, that had speciaI 

interests involved in the matter, had imposed the Treaty against the 

wiII of the Nicaraguan Guvernrnent. 

2 1. Having reached these conclusions Nicaragua made a pubIic 

statement on 4 February 1980 declaring the nullity and invalidity of 

the 1928 Treaty and at the same tirne invifing Colombia to a 

constrrrcti ve diaIogue on the s i t ü a t i ~ n . ~  This Declaration was not . 
I 

I accompanied by any materiai attempt tu recuver possession of the 

Archipelago on the part of Nicaragua. Colombia, for her part, has 

cunsistenfly rLejectd any dialogue un this matter and has simply ' 

, , '. I . 
I.. . .,.. . 

maintaineci and reinfurced naval palruls and the capture of any ships 

bearing the Nicaraguan flag that fishes or attempts to explojt or 

explore any resources east of the 82" meridian. 

22. Before describing the content of the Mernorial it is imponarit tu 

point oui that in the 20'h Cenniry Nicaragua suffered two major 

earthquakes in the Capital City of Managua that largely destroyed 

her public records. The first of these occurred on 3 1 March 193 1 the 

year after the ratification of the 1928 Treaty. Most of the 

See NM Vol. II Annex 73. 



docnnientation surrorinding the concIrrsion of this Treâty has 

therefote beeri Iost tu Nicaragua. The Survey of Relations of the 

Unites States and Nicaragua, 1909-1 932, has a record of this event. 

because the marines were still in Nicaragua and the United States 

Army engineers that were conducting a survey fur a new cana1 l0 

through Nicaragua heIped controI the ensuirrg widespread fire that 

broke out. The Survey recalls: 

"Eve1.y Iarge Govenirncnt building except the NatianaI 
Bank, and vi~?uaIIy al1 the archives of rhe Nicaraguari 
Government were burned."I I 

The situation was repeated on 22 December 1972 when another 

earthquake and tire destroyed most buildings in the center of 

Managua. For this reasan, the public records of Nicaragua are scant 

and many of the facts cited in the Memorial are taken from official 

publications of other Governments and of scholars that are readily 

availabIe tu the public. 

23. The Nicaraguan Mernorial deals with this case in the following 

manner. Part 1 of the Nicaraguan Memorial addresses the issue of 

sovereignty. In Chapter I Nicaragua begins her case by putting 

before the Couri the IegaI basis that corifirrns that at the moment of 

her independence she had fuli sovereignty over her Atlantic Coast 

and the appurtenant islands off the Coast including the Archipelago 

of San Andrés. After presenting the histor-ira1 background and the 

con tex t in wh ich the Bhcenas-Esguerra Treaty was concIuded in 

1928, Chapter 1I expiairis the reasons for the nullity and invalidity of 

1 O See bebw, Chap. Tl, Sec. I, paras. 2.74-2.76. 
" Srtrvey of Adtrriuns fm 1G09 ro 1932, U~ired Srares Governmen t Printing 
Oflce, Woshingrun, 1932 p. 1 12. - 



the Treary and the conse:eqiÏ&nces of irs vioIarion by Culornbia. 

Additionally, Chapter II in a subsidiary fashion, in case the Court 
,; ,>' ' ..<i!+,,i" J :r:< ,.:, ' ,, ; , y. 3 ,i , 

would consider 'the' 1928 Treafy shll valid, shows that the 

Dec1ar;ttiorr of the Nicaraguan Congres did nat transforrn the Treaty 

into one of deli~nitafion and furthermore that the provisions of the 

Treaty did nut invol ve any renunciation of Nicaraguarr suvereignty 

over the cays of Roncador and Serrana and the Bank of Quitasueno. 

The Chapter concludes with the reasons why, even if the Treaty had 

been vaIidIy concirrded, its violation by Colombia justified its 

termination. 

24. Part II of the Mernorial consists of Chapter IiI and addresses the 

issue of delimitation. It makes clear that the delimitation involves 

the mainland coasts of Nicaragua and Colombia and, hence, the 

issue of the sovereignty over the isIands, reefs, cays and banks is not 

central tu the delimitation. After a shorr inrroduction, it addresses in 

Section II the delimitation requested and the applicable Iaw. Section 

III describes the general geographical framework for the maritime 

delimitation between Nicaragua and Colombia and section IV 
. m 

' 9. . * > . ; f i '  . 
defines the delimitation area. sections V and VI describe the 

r.elevant legislation and da ims  of respecrively Nicaragua and 

Colombia. The delimitation between the mainland coasts of 

Nicaragua and Colombia i s  addressed in sections VI1 and VITI. The 

following sections discuss the weight to be accorded to the various 

isIarids arid cays in the delimitation area. This concenrs the islands 

and cays in dispure berween Nicaragua and Colombia, which dispute 

forms part of  the present proceedings. Sections IX and X discuss the 

weight to be accorded the islands of San Andres and Providencia, 





PART I 

THE ISSUE OF SOVEREIGNTY 





CHAPTER 1 

THE MOSQUITO COAST AND ADJACENT ISLANDS 

THE UT1 PUSSIDETE IUR£S AS A NORMATIVE PRINCIPLE 

1. Introduction 

1.1 The objective of this chapter is to show that the Mosquito Coast 

(Caribbean Coast) of Nicaragua and the adjacent islands appertain to 

Nicaragua in accordance to the principle of uti possidetis iuris. 

1.2 The position of Nicaragua is rhat the Biircenas-Esguerra Treaty, of 24 

March 1928 i s  nuIl and void.I2 Hence, the appIicâtian of the tldi 

possidetis iuris principle is decisive, not only because of the general 

I iegal significance of this principle, and its inclusion in the 
1 

const itu tiunaI Iaws of the Parties, but alsu because the Molina-Gual 

Treaty of 15 March 1825 stated that this principIe should govern 

matters of boundaries between Colornbia and the United Provinces of 

Central America, one of the successors of which is Nicaragua. 

1.3 The Mosquito Coast and adjacent islands were part of the Audiencia 

of Guatemala (which included the province of Nicaragua) at the tirne 

of independence from Spain in 182 1. 

1.4 Colombia in 1824, relying upon a Royal Order of 20 November 1803, 

claimed titIe over the Mosquito ~ u a s t .  Taking into account that this is 

the only document that Colombia can invoke as a title over the 

'* See sltpra Introduction, para. 21 and ififrn Chap. II Sec. II. 
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ArchipeIago of San Andrés, Nicaragua shaII devote a good part of 

rhis Chapter ro refriting that claim. 

1.5 The Royal Order of 1803 - an unclear, precarious, and on top of that, 

ephemeral tirle - irnplied a change in the traditional way of 

organizing the tersitu~.iaI domains of the Crown, and was seen as 

such by a11 inreresre-ed parties at the time. 

1.6 The Royal Order of 20 November 1803: 1 )  did not transfer territorial 

jurisdictiv~r over the Musquitg Coast and adjacent isIands from the 

Audiencia of Grraternala tu the Viceroyalty of Santa Fe (Columbia); 

2) it was never implemented, and, 3) it was in any case repealed by 

the Royal Order of 13 November 1806. 

1.7 Therefore, Calombia's possession over San Andrés arid Providcncia, 

IargeIy in name onIy and in any case dating from afrer Ille tirne of 

independence from the Spanish Crown, cannot prevail over a title 

founded on the uti pussidefis iuris at the moment of independence. 

II. Prebminary Observations 

A. THE MOSQUITO COAST AND 1TS ISLANDS 

1.8 The so-calIed Mosquito Coast is the cvastal area or strip of the 

provinces of Cornayagua (Honduras), Nicaragua and Costa Rica, 

which was always considered as a unit, including the coastal isIands, 

within the Audiencia or Kingdom of ~uatemala". There are constant 

l3 See, for exarnpIe: "Diary of particdar occurrences rhat look place on the  two 
occasions rhat the Frigare Captairi and Comrnavder of the Corvair San Pio Don 
Gonzalo Vallejo was commissioned on the Mosquito Coast from the Tinto 
River to the settlements of ~arlovento [...]" (20 Februaiyll5 July 1787), 
remitted to the Secretav of State of the 'Navy. Published by Manuel Serrano y 



references to the Mosquiro &kt and adjacent isiands in the official 

documentation of the era.14 
;r?? $,: 4c71.~: . ,6~'; 

' II 

1.9 The isIands of San Andrks, Providencia (and Santa Cafalina). as weI1 

as the Corn Islands, the Misquitu Cays, Roncador, Ser~ana, SerraniIIa, 

Bajo Nuevo and any other cays, and islets located adjacent to the 

coast were al1 dependencies of the Audiencia of Guatemala. 

1-10 This was due to the organizational Iogic and other procedures 

fullowed by the Catholic Monarchy. As discovered territories, given 

the traditional jurisdictional distribution of space, it was impossible 

that they did not form part of the district of an Audiencia and, given 

the buundaries of the Kingdom, this had tu be that of GuatcmaIa. The 

islands foIIowed the Iegal fate of their cont iguous coast . 

1.1 1 This is confirmed by the "suwey of the Islands and Mosquito Coast" 

carried out by Ship Lieutenant José del Rio un a mission ordered by 

the Captain-General of GuatemaIa berween 2 1 March and 25 August 

Sanz in Historical and geographicul relations of Central America (Collection of 
Books and Documents refe*ng to the history of America. Vol. VJII), Madrid, 
Victoriano Suarez General Library, 1908, pp, 2 19-256; and by the Boletfil del 
Archivo General dei Gobiemu (Guatemala), VI-2 (194 I ), pp. 134- 150. Certain 
dociirnentation gathered in the Captaincy-GeneraI of GuatemaIn around 1800 
was extremely explicit, and indudes a w r y  interesting document that says it 
was "done in Jnnuaty 1793": "Severai news reports from the San Juan River, 
is tands adjacent to the Mosquito Coast, provinces and districts that belong to the 
Kingdom of Goatemala. Description of the Port of Blufiers, idem of the 
Province of Nicaragua (Years 1791 to 1804)." Apud Reluciones histbricas y 
geogi-cificas de América Central, cir., pp. 287-328; and Btilerirt del Archivo 
Geneml cM Gabierno (Grraternala), V11-3 (ApriI I942), pp. 157- 175, citing, 
especially , 1 69- I 7 1. 
14 Thus, for example, the CounciI of State in Aranjuez, 7 May t 792, considerd 
the "results of the grnerai $file un the settlements of the Mosquito Coast 
regartdittg the evacuation by the English of the adjacent islands called San 
And&, Providencia, a d  other contiguous ones." (General Archive of 
Simancas, Guerra Modema, Dossier 6950, File 4, p. 56). See NM Vol. Ii 
Annex 1. 



of 1793. This survey inclrrded the isIands of San Andrés, P~.ovidencia 

arrd Santa Catalina, Mangles and the enrire Mosquito Coast up to 

Trujillo in present day  ond duras.'^ It clearly underlines the fact that 

these territories were dependencies of the Captaincy-General of 

GuatemaIa. SirniIarIy, the map entitIed "Spanish North America, 

Sorithern Part", drawn and erigraved fur Thomson's new general atlas 

of 18 16, depicts al1 the islands and features presently in dispute, as 

part of Central America (see NM Vol. I Map 1). 

1.12 It is worthwhile to note that Ricardo S. Pereira, the ConsuI GenesaI of 

CoIombia in Spain, expressly acknowledged in 1883 tbai San Andrés 

and Providencia were "islands that were an integral part of the 

territory of the Mosquito," which implies that their fate was tied to 

rhar of the Mosquito Coast. It was a territory under a single 

jurisdiction. I6 

B. THE ORIGLN OF THE DISPUTE OVER THE MOSQUITO COAST 

1.13 According tu the Constitution of the Repubiic of Colornbia of 1 2 Jul y 

1821: 

"5. The rerritory of the Republic of Colombia shaII be the 
territory included wirhin the buundaries of the Generai 
- 

' 5  "Dissertation on the trip made by,order of the King by Ship Lieutenant of the 
Royal Navy José del Rio to the Islands of San Andrés, Santa Catalina, 
Providencia, and Mangles, on the Mosquito Coast"; preceded by the letter with 
which it was sent IO thé Captain-General of Guatemala (TrujiIIo, 25 Arrgrrst 
1793), and (5  March 1794) to the S ~ r e t a r y  of War, ~ncluding interesring 
considerations (General Archive of Simancas, Grrerra Muderna, Dossier 6950, 
FiIe 4, p 53,53 bis, 54). See NM VoI. II Annex 3. 
l 6  R. S. Pereira, Documentos sobre 10s Limites de los Estados Unidm de 
Coloinbia copiados de los originales que se encuaratran en el Archivo de Indias 
de Sevilla, 1883, p. 156. See NM Vol. II Annex 69. 
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Captaincy of Venezuela ai% the Viceroyalty and General 
Captaincy of the New Kingdom of Granada; but the 
designation of ni its ..i~..f.: specific l irni~s  -shall be reserved for a 

I - , ..,- <'  
,,%. ;.* 

more apportune moment." .. , .' 

1.14 Un 5 July 1824 Columbia enacted a Decree rhat in Article 1 decIared 

as illegal any atternpt aimed at colonizing the Mosquito Coast 

between Cape Gracias a Dios (in present day Nicaragua) and 

including rIie Chagres River (in present day Panama), "which be1011gs 

to the domain and property of the RepubIic of ~o~ornbia  ..."17 

1 . 1  5 The United Provinces of Central ~merica," a Federation whose 

Members were the States of Costa Rica, Nicaragua, Honduras, EI 

Salvador and Guatemala, considered the CoIornbia claims to the 

Mosquito Coast to be baseless. 

1.1 6 The Consrirution of the Centra1 Amcricari Federation of 22 Novernber 

1824 pruvided as foIIows in Aflicle 5: "The territory of the RepubIic 

is that which formerly comprised the Ancient Kingdom of 

Guatemala, with the exception, for the present of the Province of 

Chiapas," Accordingl y, the United Provinces cIaimed rhe Mosquito 
. .  ,,;' . . : . . - . , ; q , r : ,  

Coast as a part of the Kingdom i>f 'Gr~aternala based on rhe Spanish 

~ a w s . ' ~  

17 The Decree was reproduced in Annex no 2 of the Nicaraguan Note of 10 
September 1 9 19 (Deposited with the Registry, Doc. N. 4). The Decree does not 
mention the Archipelago of San Andrés, which confirms the unitary concept - 
rhar inclnded tlie isIands - held of the Mosquito Coast. 
18 The provinces of Central America declami their independence from the 
Spanish Crown an  15 Septernber 1821. Months Iarer they were annexed to 
Mexico (5 January 1822). But on 29 June 1823, the National Congress of 
Central America, acting as Constituent Assembly, declared the independence of 
the United Provinces of Central America. 
14 See B.F.S.P. Vol. XII1 p. 725. See infra para. 1.38. 



C. APPLICATION OF THE U n  PUSSlDETfS iURIS TU THE SETLEMENT OF THE 

DISPUTE: THE MOLINA-GUAL TREATY OF 1 5 MARCH 1 825'' 

1.17 To settle the territorial matter and decide the framework of relations 

with Colo~nbia, rhe United Provinces of Central America sent Mr. 

Pedro Molina tu Bogor& soun afkr the 1824 Decree was enacted. 

1.18 The records of the meetings held by Pedro Molina wi th the Minister 

of Foreign Affairs of Colombia, Pedro GuaI, are full y reflected in a 

Colornbian Note of 24 Junt 1918.~' According to rhese documents, in 

this meeting (4 March 1 825) Gual claimed Colombian sovereignty 

over the Mosquito Coast based on the Royal Order of 20 November 

1803 and the Decree of 5 JuIy 1824. 

1 .19 The Colombian Foreign Minister added that his Government: 

"had resolved no1 to abandon its rights, unless mrifual 
concessions are made and throirgh a speciaI boundary 
freary, and that if Mr. Molina had iristrucrions from his 
government to enter into that negotiation he would have 
no problem venturing that it- is quite possible that 
Colombia wauld be satisfied with establishing its 
dividing Iine in that area frorn the mouth of the San Juan 
River üp tu the entrance of Lake Nicaragua ... In rhis 
way ... GuatemaIa would keep ... a11 the par{ of the 
Mosquito Coast up from the north bank of the San Juan 
river."22 

1.20 This offer evinces the  reaI interirion of Colombia in cIaiming the 

Mosquito Coast. Its real object was ru gain contra1 of the San Juan 

River and access to the Great Lake of Nicaragua, which was 

perceived as the best possible interoceanic route through the 

20 B.F.S.P. Vol. XII1 pp. 802-8 1 1. 
'' Deposifed with the Registry, Doc. N. 1. 
IZ Mernoria presentada al Congresu Naciunal 1918, Vol. 1, p. 382. NM Vol. II. 
Annex 25. 
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~ s t h n ~ u s . ~ '  By oflering to retibhnce rheir da im tu practicaIIy a11 the 

Caribbean Coast of Nicaragua in exchange for the San Juan River, the 
.y i i  ;+?,::iF;::, L: ,.:,.k,:'!<*:- 

Colombian game becomes. perfectl y "clear (see below para. 1 . 1 03 and 

Chapter II, Section I, paras. 2.6-2.9). 

I 
, 1.2 1 Given that Mr. MoIi ~ i a  seplied that he  "did not have instructioiis to 

carry out that demarcation," the Colombian Foreign Minister 

responded that in that case the attribution of territory would have to 

be with reference tu "the uti possîdetis of 1810 or 1820, wliichever," 

i and he agreed îo drait suine articles for ~ n s i d e r a t i o n . ~ ~  

! 1.22 On IO March 1825, Mr. Gual delivered to the Central American 

representative a draft treaty and the next day a certified copy of the 

documents rnentioned during their rneeti~rg on 4 March. Mr. Molina 

simpIy acknowledged receipt of the same on 12 March. FinaIly, on 13 

i 
March, the text of the Molina-Guul Treaty was approved. 

! 

1 1.23 The Treaty of " Perpetual, Union, League and Confederation" signed 

iir Bugota on 15. March 1825 by dwr Pedro Gnal, on behaIf of 

CoIumbîa, and don Pedro .Molina, on behaIf of the United Provinces 
, > --.-:; < ,  

of Central America, provided in Article VII: 

"The Republic of Colombia and the United Provinces of 
Central America, oblige and bind themselves io respect 
their Boundaries as rhey exist at present, reserving to 
thernselves to settle in a FriendIy rnanner, and by means 
of a special convention, the demarcation or divisionaI Iine 
between the two States, so soon as circurnstances wiII 
pennit, or so soon as one Party shall manifest to the other 
its disposition to enter into such negotiation." 

23 The Sari Juan River is part of present day Nicaraguan temitory. Its sourhern 
~nilrgin i s  the borderline with Costa Rica. 
24 ~ e m o r i a  1918, op cit, p. 382. 





1.27 The CaIombian Governmer-it"?iitifierI the treaty on 12 Apri1 1 825 and 

the Federal Government of Central America on 12 September of that 
*kl+". A , +:yc, 
Y& j , \. 37 + 

..:.Ml ,~fi.,;<~,&,k~: 
same year with the'clartrification indicated in paragraph 1.24 above. 

The instruments of ratificatiu~i were exchanged in rhe city of 

GuaternaIa on 17 dune 1826. 

1.28 On 4 September 1826 the Minister of Colombia to Central America 

requested the Secretary of State of the United Provinces, in order to 

negoriate the speciaI conventio~i of demarcation pruvided by the 

Molina-GuaI Treaty, tu instruct him on "what has been considerd tu 

date the natural limits between the two RepubIics." The Secretary of 

State answered on 8 January 1827 that "the natural limits that divide 

the territory of the Republic of Central America with that of 

Columbia (are) the Escudo de Vtraguas in t he  sea ui the North, the 

rnourh of rhe Boruca river in the province of Costa-Rica on the South 

and the district of Chiriqiii in that of Veraguas by land ... ,525 

1 .S9 Once the Central Arneri-can Federation broke upZ6, the Constitution of 

Nicaragua of 12 November 1 838 prov ided, irr Article 2, thar 
. . . . .. .: . . -. , - 1  

"the territory of the State is the same as that previously 
included in the province of Nicaragua: her boundar-ies are 
on the East and North East, the sea of the Antilles; on the 

25 The Secrerary of State fransrnitted the agreement of the President of the 
RepubIic of Centra1 America, on that same date. The Agreement was adopted 
"taking into account the geographic chart arid the Iaws containeci in  Book znd, 
Title 15, of the Compilation of the Indies and, finally, the Compendium of the 
History of the City of G~ctatemcrla written by brother Dorningo Juarros, a work 
written with a view of al1 the data existing on th: subject." See Nicaraguan Note 
of 20 Match 191 7, which is reproduced in Annex no 31. Memoria presentada al 
Ca~grestr Nacional 1917, Vol. II, Tipografia AIemana de C. Heuberger, 
Managua, p. 400. See NM VoI. 11 Annex 24. (Deposited with the Registry. 
Doc. N. 2) 
26 Decree of the Constituenr Assembly of the Sfate (of Nicaragrra) on 30 ApriI 
1838. 



North and Nwth Wesr the State of Honduras; on the West 
and the Sorrtir the Pacific Sea; and on the South East the  
Stare of Costa ~ i c a . " ~ ~  

1.30 The Molina-Gual Treaty provides the basis for the application of uti 

possidetis iuris to the solution of territorial disputes pending between 

Columbia and the Central American Republics b a t  succeeded the 

United Provinces of Central Amer-ica. The arguments of the parties 

are baseci on the uti possidetis iuris. 

1.31 For example, in 1837 don Lino del Pombo, Secretary of State for 

Foreign Relations of Colombia, argued bcfare the Governrnent of 

Central America (Nole of 2 March) the righrs of Nüeva Granada 

based on the 1803 Royal Order and the Molina-Gual Treaty. 

Although Don Lino reiterated that "Nueva Granada would not have, 

however, any problem in ceding to Central America her rights over 

the Mosquito Coast in exchange for a Iess extensive territory but 

easier tu govern", believing that "reasons and poIitics" advised a 

renewal of negotiations.*' 

1.32 Even in the note of 6 August 1925 the Colombian Foreign Miniçter 

refers IO the Molina-Gual Treaty as "the reguIatirig norm of IegitI 

relations between CoIombia an'& United Provinces of Central 

America", to the rights of which last Nicaragua is a successor. "It is 

undoubtedly that what was established there on issues of territorial 

boundaries is the nurm tu settle any dispute that may arise from its 

dernarcaf ion or de~inition."~~ 

27 See NM Vol. Il Annex 60a. 
'' This Note was amply transcribed by the bolombian Foreign Minisfry in ifs 
Note of 24 June 191 8 (Deposired wifh the Registty, Doc. N. 3). 
29 S e e  See NM Vol. II Annex 27, 



I . .  - ,* . .: - . : - . 
III. consid&?ation' of the Titles 

1 -33 The tcri possidefis,t iuris. principle isjb conclusive for decjding the 

sovereignty dispute between Nicaragua and Columbia. Nor only does 

this principie have a general normative value, which is especially 

I acknowledged in the Latin Arnerican region, but, as we have just 

seen, i t  was a1so expIicitly incl~rded in the first constitutional laws of 

the Parties and agreed by theni iri the Molina-Gual Treaty (1825) as 

decisive for regulating matters of boundaries. 

1 
I A. Tm T ~ E S  OF THE PARTIES BEFORE TFE ROYAL ORDER OF 20 

1.34 It is generally accepted that, before the Royal Order of 20 November 
I 

1803, the jurisdiction of the archipelago of San Andrés and over al1 

the islands adjacent ru the Mosquito Coast belonged tu the Audiencia 

of GuaternaIa, of which the province of Nicaragua was par. 

, ,  , t .  ' 

1.35 In fact, Article 1 of the Col81~ibiih &Cree of 5 July 1824, attributed 

to rhe Royal Order of 1803 the effect of segregating the Mosquito 
- '-. -. 

Coast from Cape ~ r a c &  ~ î b i  dowh to and inclusive of ihe Chagres 

River, 'yrom that jurisdiction of the Captuincy-Generul [Guatemala] 

to whicJI isformerly belonged. " (emphasis added) .3' 

1 -36 For Columbia, according to ber* Menlorandurn of 5 November 191 5, 

the jurisdiction of the Audiencia of Guatemala was recent, brief and 

circumstantial: "only briefly, from 20 May 1792 to 30 November 

30 In Colornbia the date of the Royal Order is ofien referred to as 30 November 
1803, because that was the date on which the Order's notification to the Viceroy 
of Santa Fe was signed. 
3' This Decree is reproduced in Nicaraguan Note of 10 September 1919, annex 
2. (Deposited with the Registry, Doc. N. 4). 



1803, with a Royal Decree on thar date, the Spanish Suvereign 

gsanted to the Captain-GeneraI of Guatemala authorization to send a 

Governor to the is~anders."'~ 

1.37 In f x t ,  the jurîsdiction of rhe Audiencia of Guatemala was 

longstanding. permanent and conrînuous. The Consul-Generrtl of 

Colombia in Spain, Ricardo S. Pereira, acknowledged in 1883, rhat: 

"The Viceruys of Santa Fe exercised in it (the Mosquitos 
terrirory) repeated acts 'of jurisdicrioir and domain, by 
virrrie of the extraordinary powers that had beeil 
conferred to deal with the defense of that coast without, 
because of that, it being considered an integral part of the 
Viceroyalty" and "It was not' until 1803, in which this 
incorporation took pIace by SpeciaI RoyaI Order when 
rhat coast was considered as a territory beIonging fo the 
Viceroyalty. .. ,,33 

1.38 The boundaries of the Audiencia of Guatemala were established by 

the RoyaI Decree of 28 Jung 1568, confirmed in 1680 by Law VI, 

Title XV, of Book II of the CompiIatiori of rhe Indies (Recupiliacibn 

de leyes de los Reynos de las Indius), which annulled and substituted 

the provisions previously issued. The Audiencia of Guatemala 

covered, according the Law VI, TitIe XV, Book II, the "süid 

provirice of GuatemaIa and those of Nicaragua, Chiapas, Higueras, 

Cabo de Honduras, Verapaz and Soconusco, with the islands of the 

" See NM Vol. II, Annex 23. TIre same position was reiterated in CoIornbian 
Note of 24 Jrrne 191 8 (Deposired with the Registry, Doc. N. 3 )  and consoIidated 
as official doctrine. This pos*ition was refuted by Nicaragua by the 
Memorandum explanatuy of the conq+oversy between Nicumgua and Columbia 
on the Dominion of Sart Andres Islands of 24 March 1924. Deposited with the 
Registry, Doc. N. 5. 
33 R. Pereira, Dacumenrrt'; sobre Iiqigs rfe los Estados- Ufiirlos Re Colombia 
copiados Re los origitrales qlre se mcuenrrrrn en el archiva de inilicr~ de Sevilln 
y acompaiiudos de breves consideraciot~es sobre el verdadero uti possidetis 
juris de 1810, p. 156. See NM Vol. 1 1 ' ~ n n e x  68. 



Coast, bounded on the eas%$i the Audiencia of Tierra Firme ..." 
(emphasis added).34 

7' .,:'.\-.'. ,;;;. . ' 
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1.39 At the end of the 1 gth century Grear Bri tain - which was cIaimîng rhe 

Atlantic Coasts of Cenrral Amerka - was forced to Ieave "the 

Country of the Mosquito, as well as the 'Continent in general, and the 

Islands adjacent, without exception.""5 In order to implement this 

Agreemenr, the U~riversaI Ministry of the Indies îssued the Royal 

Order of 24 September 1786, ins tructing the President of Guarernsln 

to organize the evacuation of the English residents frorn the Coast of 

the ~ o s ~ u i l o . ~ ~  

1.40 The RoyaI Order of 20 May 1792, addressed tu the Presidenf of 

Guatemala, partially revoked the previous order, allowing English 

residents to remain in the Coast of the Mosquito under certain 

34 La Ley VI. Titulo XV, II,,de..Ia , ..u. Recopilacidn _ de 1680 is reproduced 
rrnchanged in the "~ovis ima 'fiecopilûci6n" prornulgattd in 1714 by Carlos III. 
This was reproduced in Annex nu 23 of rhe Nicaraguan Note of IO Seprember 
1919 (Deposited with the Registry, Dm. N. 4). Also in the Memorandum 
explnnatory of the controversy benveea Nicaragua and Colombia on rhe 
Dominion of Sun Andres Islands, of the Nicaraguan Foreign Minister J. A. 
Urtecho, of 24 March 1924, p. 7. Deposited with the Registry, Doc. N. 5. 
35 Article I of the "Convention to exphin, broaden and make effecrive fhat 
stiprrlûted in article 6 of the Definifive Peace Treary of 1783," concIrrded 
tietween Spain and Great Britain on 14 July 1786. See NM Vol. I I  Annex I 1. 
36 The Royal Order is reproduced in Memorundctrn explanatory of the , 

controversy between Nicaragua and Colombia on the Dominion of San Andres 
~.riffnds, of the Nicaraman Foreign Minister J. A. Urtecho, of 24 March 1924, 

. 17-20. Deposited with the Regisry, Doc. N. 5. 
"The Royal Order was reproduced as Annex nu 35 of rhe Nicaraguan Noie of 
10 September 1919 (Depositd with the Registry, Doc. N. 4). GeneraI Archive 
of Simancas, Guerra Modema, Dossier 6950, file, 17. See NM Vol. II Annex 
2. 



1.41 The version sent ru Sanra Fe (Nueva Granada) made it clear, after 

cornrnunicating the royaI decision: 

"1 advise Your Excellency for your knowledge and 
fiilfillment and so that you may in tum cornrnunicate it ru 
rhe interesrd parries, explaining ro them rheir 
dependency on the President of GuatemaIa as Chief of the 
settlements of the Mosquito Coast, to whom on this date I 
advise of this situation and ask that he send the Governor 
and Parish priest of his choice." 

1-42 The RoyaI Order of 20 May 1792, menrioned by the Columbian 

a u r h ~ r i t i e s ~ ~ ,  had been pr-eceded as we have seen, by those of 24 

September 1786 and 20 August 1789. Even before that, the Royal 

Orders of 25 August 1 783 -clarified the central responsi bility of the 

President of the Arrdiencia , . of GuatemaIa , . in disIodgiirg the British and 

the auxiliary characfer of the action uf bther authoiities." 

1.43 The intervention of the Archbishop-Viceroy of Santa Fe (Nueva 

Granada), Caballero y Gongora, in éxecuting the Royal Orders was 
- .  

always done in agreemenr with the President of the Arrdisncia of . . 
Guatemala, and in acknowledgment of the latter's territorial 

38 See supra para. 1.40. 
39 The Royal Orders of 25 August 1783 and 24 September 1786 figure as Annex 
no 28 ta the Noie of 20 March 19 17 (Deposi ted wi th the Registry, Doc. N. 2) 
and in Annexes no 4 and 5 to the Note of 10 September 1919. See NM Vol. II 
Annex 24. (Deposited with the Registry, Doc. N. 4). 

Frorn the Archbishop Viceroi of Sania Fe ru His ExceIIency Mr. Antonio 
Valdes y Bazin, Secretary of War, 27 February, I March and 16 Ocrober 1 788. 
GeneraI Archive of Srmancas, Guerrcr Mudenia, Dossier 6948, File 30, pp 263 
and 266, and File 32, Page 278. SimiIarly, the correspondence from the Viceroy 
of Santa Fe of 1 9 March I 793, Ibid., Dossier 7087, File 17. The "assistance" of 
the Viceroy of Santa Fe wiis not, on the other hand, exclusive. The President of 
Guatemala aIso reqnested these and obtairiy rhe same frorn the Capfain-GeneraI 
of La Hahiinri (Se, for exarnpIe, GéneraI Archive of Simancas, Guer-ra 
Muderna, Dossier 6950, File'4, pp. 27-30). 
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1.44 FinaIIy, the Brîtish resident$$Ùn San Andrés did not evacuate the 

island. 111 response to their petition, the Royal Order of 6 November 
y&;': , , . ... . .. , <'- . 

1795, isçued in corisultatjon with tfie Council of State and sent to the 

President of Guatemala, decided "for the time being not ro forca the 

EngIish to evacuate the isIand of San And1.é~ and gather in the 

establishment of ~luefields,[~ ']  and rather to influence and encourage 

them to the evacuation at the opportune time and using prudent 

measures." Tomas O'NeiIIe was named as Governor, urrder the 

explicit hier-archical dependency of the Captain-General of Guatemala 

and he acted in that capacity during the following years. 42 

B. THE ROYAL ORDER OF 20 NOVEMBER 1803: POSITIONS 

1.45 According to the notification of the Royal Order of 20 November 

1 803 to the Viceroy of Santa Fe: 

'The King has decided that the island of San Andres and 
the portion of the Coast of Mosquito from Cape Gracias a 
Dios inclusive to the Chagres River, be segregated from 
the Captaincy-Geneial . ,  . . O[ ~ u g e m a l a  and made dependent 
on the Viceroyalty of Santa ~e,..:~"advise your Excellency 
in order that, through the Department entmsted to your 
directiwi, be issued the orde1.s conducive tu the carrying 
out of this sovereign decision ..."4' 

'' City located in the Caribbean Coast of Nicaragua. Again, this eniphasizes the 
connection of San Andrés to the mainland of Nicaragua. 
42 The copy of tthjs Royal Order is found in the General Archive of Simancas, 
Guerra Moderrra, Dossier 6950. File 4, p. 69. See N'M VoI. LI Annex 4. 
43 Memorand~m expln~raiory of the conti-oversy benveen Nicaragua and 
Colombia on the h i n i o n  of San Andres IslandsI 1924, pp. 35-48. Deposited 
with the Registry, Doc. N. 5, the reports issued by the Junra of Fortificatjuns 
and Defense (Junta de Fortificaciones y Defensa) on 2 September and 21 
October 1803, as well as (pp. 48-50} the text of the Royal Order as was notified 
to the Captain-General of Guatemala and to the Viceroy of Santa Fe. Given that 
the text of r he notification varied in f he two cases, the Memorand~m goes on to 



1.46 Accor-di~rg to Colombia, the Royal Order of 20 November 1803 had 

the effect of transferring jurisdiction over the Mosquito Coast 

between the Chagres river and Cape Gracias a Dios and adjacent 

islands, from the Audiencia of Guatemala to the Viceroyalty of Santa 

Fe (Nueva ~ r a n a d a ) . ~ ~  Nicaragua denies that the RoyaI Order had this 

effect, inter alia, because rhis was not the rnethod of trarlsferring 

jurisdiction in accordance with the Laws of the Indies and the Order 

was never carried out and was shortly iiftenvards set aside by a new 

Order in 1 806. 

I .47 The Nicaraguan arguments were presented by the Nicaraguan 

Minister of Foreign Affairs, J. A. Urtecho, in the Memorandum 

Explunatory of 24 March 1924, in the following way: 

"1" That the RoyaI Order of 1803 did not, as i t  corild not, 
abrogate the statute VI, TitIe XV, Book II of the 
Compilation of the Laws of the Indies, statute which 
instituted the jurisdictional district of  the Audiencia of 
Guatemala; 

2""hat what was ribsugated by the RuyaI Order of 1803 
was the Cornmissiuri entmsted to the Caprain-Ge~reral of 
GuarernaIa by Royal Order of September ~4~ 1786, in 
order to occupy, settle and defend' the establishments of 
the Mosquito Coast from the mouth of the San Juan River 
to Rio Tinto, this last named establishment alone 
rernaining immediately dependent on that military chief; 

31d Thaf the Royal Osder of November 2 0 ~  1 803 haviiig 
been objected to, on rhe-score of the flaw of obreption, by 
the subinspector of rnilitias and by the Captain-General of 
Guatemala in expostulation dated on May 29Ih and June 
3d 1804, the Minister of War did not insist on its being 

- - 

discuss the significance of the differences (yp. 50-56). See NM Vol. 11 Annexes 
5 and 6. 

See, for example, Note of 24 June 191 8 (Deposited with the Registry, Doc. N. 
3); or, more recently, the White Paper of Colombia 1980 pp. 19, 25-32. 
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carried out and, in conseqrrence, said urder was quite 
given up; 

4'h That besid& ' Ging  givent 'uh the Royal Order of 
November 2oth 1803, the Ministry of War drew up the 
Royal Explanatory Order of Nnvember 1 3 ' ~  1806, in 
virtue whereuf were renewed and rzâffirmed all the ruyaI 
orders that prior tu 1803 had made the establishments of 
the Mosquito Coast irnmediateIy dependent on the 
Captain-Generâl of Guatemala, this Royal Explanatory 
Order absolutely annulling the Royal Order of 1803 as 
coming after itnU4" 

C. THE ROYAL ORDER OF 20 NUVEMBER 1803 DiD NOT LMPLY A TRANSFER 

OF TERRITORIAL JURISDICTION OF THE MOSQUITO COAST TU THE 

VICEROYALTY OF SANTA FE 

1.48 The Royal Order of 20 November 1803 arose in the ephemeral sphere 

of exceptional commissions (ctrmisibfi privativrr) tkat the King 

deIegared to his representatives Our of practicaI considerations, and 

not in the long-lasting sphere of territorial jurisdiction. 

1.49 The editions of the Compilation .ofr,the Indies following 1803 and 

those commenting on those laws say nothing about the Royal Order, 

and maintain, unchanged, the same wording in the Iaw establishing 

the boundaries of the disfrîcf of the Audiencia of Guatemala. 

1.50 Nicaragua argues, firstly, that the document was insufficient in rank - 

a Royal Order (Real Orden) and not a Royal Decree (Real Cidula)- to 

produce the transfer of territorial jurisdiction of the Mosquito Coast. 

It is surely not by chance thar the dipIomatic correspondcnce frorn 

45 Meniorandm explamrory of' the cunrraver.~y berneen Nit.aragm and 
Colombia on the Duminiort of San Andres Islarrds, of 24 M m h  1924, p. 79. See 
also pp. 91-93. Deposited with the Registry, Doc. N. 5 .  



Colombia refers to the Royal Order of 1803 as the "RoyaI Decr-ee 

(Real Cédula)," in order to justify, by heighteiring its hiesarchica1 

status, the argument that this rnodest RoyaI Order actuaIIy entaiIed a 

transfer of territorial . -  jurisdiction. , ,  

1.5 1 The Nicaraguan Note of 20 March 19 17 indicated that it would 

"be absoIuteIy impassibIe ro assert that a pureIy 
administrative act, as was the case of the aforernentioned 
RoyaI Order (of 180?), couid repeal a IegisIative act 
emanating frorn the only tribunal charged with exercising 
the supreme jurisdiction of the business of the Tndies, 
such as the Council of the sahe name, according to Law 
II, Title II, Book 11."~~ 

1-52 Nicaragua argues, se rond^^, that the RoyaI Order of 20 Novernber 

1803 was no more rhan an exceptiona1 commission (~ûmisibn 

privativa) commending t o  the Viceroy of Santa Fe the military 

vigilance of the Mosquito Coast and nearby islands, without said 
, , 

a Memorio del Ministerio de Relaciones Exreriores de Nicnrugtra de le 91 7, op. 
cit., p. 264. The notes also says: "By virtue of Law XIV, TitIe II, Book II n fi111 
meeting of the Coiincil was required to deaI with serious marters, arnong which 
are mentioned the repeaI of Iaws and the taking apart of Audiencias ... the 
procedures for these matters had to be the object of an advance and complete 
information, according to Law XII, Title II, Book II ... Thus, assuming that the 
Royal Order of 1803 was a law to dismember a territory, "the Government of 
Nicaragua does not understand how they could have been omitted ... the solernn 
procedue for this type of matter dernanded by the Iaws in force, how dm 
incornperent authori ty cauld have undermined rhe only and Iegitirnsife Couricil 
of t h e  Indies, in flagrant vioIation of Law III, TirIe 11, Book II of rhe 
CompiIrrtion of Laws of the Indres. which asders 'rhar none of rhe royal 
corrnciIs, or Court, AIcaIdes or Judges of Our Royal Domain or in our Capital 
Chanceries, audiencias nor any other judge ... shall pretend to cognizance of the 
Affaires of the Indies, or matter pertaining to our Council of the Indies,' among 
which one muçt undeniably include the boundaries of the Audiencias and 
Provinces". (The Law II, Title II, Book II and the Law III, Title II, Book II, are 
reproduced i n  the Memoro~durn explanatory of the confi23versy betwee~ 
Nicarogtra and Coiombia on the Dominion .of San Andres fslrrnds of 24 Marc h 
1424, pp. 3-4). Deposifed wiih the Registry, Doc. N. 5. 



commission implying, according to custom, a change in the territorial 

boundaries of the Audiencia of Guatemala. 
< S .  ,;,& . ,b : , :*. ,J ,' .'<># .i -' *A 

#* ,, 1t; ' , 7  - 8  :. 
1.53 The district of thé  Audiencias yas  the standard always used to 

srmcture the Spanislr domain over America~i territory. Tt is 

compatible with any other divisions (such as military) and 

entitlements (such as . commissions) that were more or less 

circumstanrial and the result of the needs of a given moment. 

1.54 The defence and popuIation of the territories of America were matrerç 

pertaining to the Ministry of War, according to Law XI, Title VT, 

Book TI1 of the Novisima Compilation of the Indies. Their 

management did not require the tei.riroria1 modification of the 

Audiencias, created by the borindary Iaws of Title XV, Book II of rhe 

Compilation. The Spanish Monarchy at times due to special 

circumstances transferred administration as well as milicary, judicial 

or cccIesiasricaI responsibiIit ies over certain territories wirhorit 

segregari~ig them cru-m . .  the . provinces to which rhey be101rged under 

ordinary ~ a w . ~ ~  In order to change the territorial demarcations it was 

absolutely necessary for the>.same (to be ordered in an explicit and 
' .  . 

rlear rnanner by the ~ o v e r - e i ~ n . ~ ~  

-- 

47 Nicaragua~~ Notes of 20 March 1917 (Deposited with the Registry, Doc. N. 2) 
and 10 September 19 19 (Deposited with the  Registry, Doc. N. 4). Memorandum 
explanatory of the controversy between ~Vicaragua and Colombia on the 
Dominion o f S m  Anrires f,rla:ids of 24 March 1924, pp. 23-24. Deposited with 
rhe  Registry, Doc. N. 5 .  
48 MernoranEfum explrrnafory of rhe conrroversy berween Nicarrrgua a d  
Colombia on the Dominion of San Andres Islands of 24 Match 1924, p. 28-30. 
Deposited with the Registry, Doc. N. 5 .  Mr. Urtecho refers to the arbitration of 
the King of Spain in the territorial controversy between Colombia and 
Venezuela in which Colombia, according to Mr. Urtecho (pp. 32-35}, 
maintain4 rhis sarne theory, which was confimeci by the RoyaI Arbirer. 
( Asirnismo, Memurin de Rel~lcit-nes Exreriores 1924, VoI. 1, pp. XX I I i  ff.) 



1.55 That had been rhe case, for example, for thc colony of Osorno, 

Iocated in thc province of La Concepci6n of Chile bur which was 

conferred in an exceptional commission to the President, Ambrosio 

O'Higgins, who retained it even after having been appointed Viceroy 

of ~ i r n a . ~ '  

1.56 And rhat was the case for rhe Mosquito Coast and Adjacent Islands. 

The Nicaraguan Note of 20 March 191 7 develops this point: 

'The RoyaI Order of 1803, essentially miIirary in nature, 
conferred upon the Viceroy of Santa Fe, in his position as 
Captain-GeneraI, the exceptionai and extraordinary 
powers that had been granted to the Captain-General of 
Guatemala, as a result of the order of the evacuation of 
English citizens from the Mosquito Coast, according to 
the Treaby of Versailles of 1783..."~' 

1.57 With the RoyaI Order of 1803 the Viceroy of Santa Fe, in his  rniIitary 

capacity, was commended with the mission previously given to the 

Captain-Ceneral of Guatemala, to occupy, populate and defend ~ h e  

territory between Cape Gracias a Dios and the Çhagres River. This 

was an "exceptional corninission" from which no ci vil  or political 

jurisdictior-i was derived, just as the Viceroyalty of Nueva Espaiia did 

not derive said jurisdiction from the fact that it had orders to send a 

49 This was broughr up by the Secretaria1 of Jrrstice in the note attxhed to the 
mling mdde at the reqiiest of the Secrerariat of war in the proceeding that Id to 
the Royal Order of 13 November 1806 (see irifru para. 1.76). This ruling was 
included as Annex no 24 -duplicate- of the Note of 20 March 1917. See also 
Annex no 6 Note of 10 September 1919 (Deposited with the Registry, Doc. N. 
4). 
50 The attributions corresponding to the posf s of Preside~it of the Audiencia arid 
Captain-General, alrhougli usually brought toge~her in a single individual, were 
no& distinctly, as is indicated by Law XLIII, Tirle XV, Book II (af the 
Compilation of the Indies)." The ~ i c e r o y s  were by law the natural Presidents of 
the Audiencias (Law IV, Title III, Book III} and Captains General of the 
province of their districts (Law III, Title III, Book 111). 



yearly amount for the sustenance of the settiements on the Mosquito 

Coast. 
4 + ,,, <',:: .+; ' 

-.. , -  
-" .i :?;; J 

, . 
1.58 It was Iogicai to commission the ~ i c e b ~ a l t y  of Nueva Granada with 

the defence of the Mosquitia and its adjacent islands, taking into 

account the condition of Cartagena de Indias as a strong naval port 

and at the same lime maintainhg these clearly Central American 

territories under tire jur.isdiction of the entity, the Audiencia OF 

Guaternaia, to whtch aII of Central Alnerica beIonged. 
I 
I 

D. THE NON-EXECUTION AND POSTPONEMENTOFTHE ROYAL ORDER OF 

1803 

1.59 Colombja asserts that the Royal Order of 20 November 1803 was 

executed immediate1 y. But, in fact, i t was never executed. 

1 .BO There are many reasons to assert that the Royal Order of 1803 was 

not executed, but rather was postponed and became irrelevant in the 

enormous and extremeIy cornplex gears of the Spanish monar.chy's 

instituriona1 machinery , subjected tu growing tensions in her colonies 

and in European affairs. The Napoleonic Wars that would soon after 

establish Joseph Bonaparte as the King of Spain heightened this 

tension. 

I .6 1 The Captain-General of Guatemala protested the Roy aI Order of 1 803 

and this unequivocally meant that, according to the laws at the time, 

i ts execution was suspendeci. Those i n  Guatemala responsi ble for the 



Mosquito Coast and adjacent IsIands continued tu act and nlake 

decisioris as if the Royal Order of 1803 did not exist5*. 

1.62 The Captain-General of Guatemala did not stop taking the Mosquito 

Coast into accounr in his plans for the defence of rhe Kingdom of 

GuaternaIa. Thus, in Decembw of 1804, rhc Junta of Fortifications 

and Defense agreed with the Captain-General on the convenience of 

creating officers in the militias Company of Chontales, being a: 

"poinr rh~.ough which thcre is communication wirh rhe 
Bay of BIuefields, and that in addition the Towns 
indicated by the Governor of Guatemala, and possessions 
of those areas are subject to attacks by the Mosquito and 
Zambo indians, i t  is therefore of' importance to cover 
rhern, with an opposing force whose vigur and discipIine 
may contain the aforementioned Indians who want tu 
destroy the country, or fight them off if rhey were to carry 
out any sudden i n v a ~ i o n . " ~ ~  . 

1.63 At the same time, the Court continued to make decisions that affected 

the Coasr aird Islands and wl-iich can only be underscood if the Royal 

Order of 1803 had been diçcarded, thar is, if it had been Ieft without 

effect. 

1.64 There a1.e many RoyaI 0;ders that assume that the Coast of the 

Mosquitos is under the jririsdiction of the Captaincy-GeneraI of 

Guatemala, such as that bf 8 August 1804, ordering the creation of a 

guard post in San Juan of ~ i c a r a ~ u a ? ~  those of 20 and 28 November 

51 The conrrq actions of the Viceroy of Sarrra Fe can be explained because he 
did not receive a copy of the correspondence from the Captain-General of 
Guatemala, and thus was unaware of it, which lead to administrative confusion. 
52 Report of the Junta of Fortifications and Defense, 6 December 1804 (Military 
H istorica1 Service, ~oieccidn. &nemi de Db~u~nt~nros, 5.1.1 2.9 1 141). 
53 M. M. Peralta, Costa Ric~i  y C m  de Mo.i.quitu: doeumenros para lo f~isforia 
de la jurisdicci4n fer-ritorid rle CO& Rica. y ColomBitl, 1898. pp. 426-432. 
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1804, given to the Viceroy of Nueva Espana so that he wouId send 

i one hundred thousand pesos yearly to the Captain-General of 
, >,,: <;>L Z" . ,.., .- m . , ,o 

Guatemala in orderw niaintain the establishments of the ~ o s ~ r r i t i a ; ~ ~  

I thuse of 20 November and 13 Decernber 1805, which refer to the 

I amounts initially designated for the generaI maintenance of the 

I settlements of the Mosquito ~ o a s t ; ' ~  or that of 31 March 1808, 

regarding nav igarion and trade on the San Juan river and the plan to 

establish a town of up to three hundred residents "in 'the proxirnity of 

I said river in ~ i c a r a ~ u a " , ' ~  Another Royal Order of 4 July 181 0 warns 

I the Viceroy of Santa Fe that boats of the Viceroyalty should not trade 

I with Centra1 America ports, including San Juan of Nicaragua, withorit 

abiding by the "specific rules and orders for their firting out."57 

1.65 In any case, one can be sure that no effective measures had been 

taken by the Viceroyalty by the tirne the islands fell into the hands of 

I England on 26 March 1806, at which time it si~nply becarne 

impossible to put the Royal Oder in& practice. 
, . ,  

Mentioned in the Nicaraguan, Nate ,of -20 March 191 7. See NM Vol. II Annex. 
* <, 

(Deposited with rhe ~e~ist$i-&E. N. 5). 
" !bill. pp. 455-455. Indies Archive (SeviIIa), SheIf 102, Case 4, Dossier 1 1. 
Mentioned in the Nicaraguan Note of 20 Miirch 191 7. (Deposited with the 
Registry, Doc. N. 2). For that of 20 November 1804, see Memouandm 
explanatory of the controversy between Nicaragua and Columbia on rhe 
Dominion ofSan Andres Island, 1424, p. 69. fn. 1. Deposited with the Registry, 
Doc. N. 5. S e e  NM Vol. II Annex 8. 
55 Mentioned in the Nicaragua11 Note of 20 March 1917. {Deposited wirh the 
Registry, Doc. N. 2) 
56 Mentjoned in the Nicaraguan Note of 20 March 191 7. (Deposited with the 
Registry, Doc. N. 2) 
57 General Archive of the hdies, Audiencia de Santa Fe, Shelf, 1 18, Case 7, 
Dossier 9. M. M. Peral ta, Costa Rira y Esfados Uizidos de Coiombia de 1573 
à1881 sa jurisrliccibiz y sus Iimires rerriioriales segrin los documenlos inéditos 
del archivo de indias de Se vilfa p otr-as auto ridades recogid~s y publicados con 
notas y aclaraciones historieas y geogrdjicas, 1886. pp. 324-325. See NM Vol. 
II Annex 10. 



1-66 The history immediateIy foiluwing that date is extremely cwlfusing. 

The "definitive treaty of peace, friendship and alliance" signed in 

London between the King of Spain and His British Majesty on 14 

January 1809 contributes nothing on this s~bject.~' 

1.67 lt is rherefore unknown when and under what condirions and 

authorities, the Island of San Andrés again came under the domain of 

the Spanish Monarchy; but one can assert that, following the removal 

of O'NeiIIe as Governor by virtue of the Royai Order of 26 May 

1 805, rhere is no trace wharsocver in the appr-opriate cenrral registries 

of the Spanish Authorities having appointed another governor for the 

Tsland. 

1.68 A year before the cr-isis in the Spanish Monarchy that was causeci by 

the abdications of the Kings of Spain in Bayonne in 1808, it was clear 

that the Royal Order of 1803 had already become one more of the 

many royal decisions made in response to very specific cirrurnstances 

and Iafer forgotten after the circumstances changed and if became 

impossible to put them into effect. Now, as before, the Court simply 

debated different plans to populate the area in order ta provide a more 

effective defence for those ferritories. 

58 It was ratified in Seville on 15 February 1809. B.F.S.P. Vol. 1, Part 1, pp. 667- 
673. See NM Vd. II Anrrex 12. 
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1 -69 The Iack of execution of the 1803 0rher is exernpiified in a weli- 

documented case. This affair invoIved rhe cunflict of jurisdiction that 

arose between the Captain-General of Guatemala and the Intendant of 

the Comay agua Province, regarding the appointment of certain 

regular mayurs and the issue of land titles distributed in Trujillo. The 

confiict atternpted to c1arify who was in charge of governing the 

settlements Iocated on the Mosquito ~oasr .~ '  

1.70 A large amount of documentation was generatkd in the course of this 

confIict. This included twrt lettess fram rhe Captain-General to the 

Secretary of War, expressing what he considercd were the IegaI bases 

for believing that the settlements of the Mosquito Coast feII under his 

jurisdiction. These letters were both dated 3 March 1804, and were 

nurnbered 4 16 and 41 7.6' 

59 The Royal Order of 13 November 1806 is reproduced in M. M. Peralta, Costa 
Rica y Cosfa de Mosquiro: documenrtis para la fiisroricr CIP la jurisdiccid~ 
rrrvitorial de Costa Rica y Cnlombirr, 1898. pp. 496-498. Indies Archive 
(Sevilla), SheIf IO!. Case 4, Dossier 4. See N M  Vol. 11 Annex 9. 

Generill Archive of the Indies, Guatemala, Dossier 649: File of whni w s  
preset~ted by the President of the Audiencia of Guaremnla regarding the 
authorities freqiaently asked of the intendant governor of Comayugun regarding 
kn~wledge of business activities in Trujillo and the other posis of the Mosquito 
Coasr; aad oa rhe appvoval or seleciion of fhe twt7 ordinav mayurs and rhe 
syndic carried out by rhe Presidenr, aiîd the resolurion issued by rhe Minisr? of 
War makirrg known ifs posirion in favor of rhe Presidem. 
61 Letter No 416 of the Captain-GeneraI of Guatemala on 3 March 1804 and the 
documents accompanying it are Annex No 24 of the Note of 20 March 1917. 
(Similarly, as Annex no 38 of the Note of 10 September 1919- Deposited with 
the Registry, Doc. N. 4). See NM Vol. 11 Annex 24. (Deposited with the 
Registry, Doc. N. 2). 



In the first of these, the Captain-General stares that "The settlements 

of Mosquiro have always depcnded directly on this Captaincy- 

General in the different branches of the power. Nobody had 

questioned as clear and obvious in view of the Royal Orders issued 

and the systern folluwed ever since those coIonies were founded. 

However-," the Captain-GeneraI adds, ". . .rhe Intendant of Comayagua 

Col. Mr. Ramon Anguiano, under the excuse that those settlements 

are within the territory of his province, is now attempting to exercise 

in them the authority of his own Urdinance, which is that of the 

Intendarits of Nueva Espana, from four December 1786.'' 

According to this Ordinance, the Captain-General goes on to explain, 

"(the intendant) must be the judge ad hoc and sole chief of the four 

branches of justice, police, tr-easury and war, entirely independent of 

any other chief or tribunal, and with no other- rernedies beyond ihose 

of appeal, in certain cases, to the Royal Junta of treasury or the 

district audiencia." Hawever, the Presidents of the Audiencia in fact 

have heard "the cases of those four branches in the new colonies. The 

King lias commissioned them ru settIe those cases and make 

arrangements for the sarne. They are resporisible for everything that 

happens there and report directly on al1 these mattcrs to the Ministry 

of Your Exceliency, where they were established by virtue of the 

Royal Order of 20 May 1790. Conseque~rtIy, this systern is 

incompatibIe wirh the puwers of said Ordinance of Intendants," never 

applied there previously, "always under the concept that the 

settlements of the coast and their events were part of a single unity 

commissioned enrireIy ro the Cagtiiincy -General.[...].f' 



1.73 To justify his position, the Captain-General sent dong with his letter. . 
u 

a very cornplete "Note of the reasons that this Presidency and 
- ,  r;&>".::- 

Captaincy-General har to considei 'Gd&; i ts imrnediate dependency 

tlrc settlements of the Mosquito Coast." This Ietter Iisred al1 the royaI 

provisions issued iri his favour since 2782 regarding the Mosquito 

Coast and adjacent islands, to which we have already made 

re feren~e .~~  

1.74 The Captain-General requested in his Ietrer No. 416 thât the Secretary 

of War "inform H.M. so that he may send down the appropriate 

~ declaration that I shall continue taking case of the matters of the 

Mosquito Coast, as has been dune by rny predecessors. [...]" 

1.75 III response to the request made by the Captai~r-GeneraI of 

Guatemala, the Royal Order of 13 November 1806 resolved that he 

was the one: 

i 
; "... that is to take exclusive and abs~lrrb~ cognizance of al1 

affairs arising in rhe settlement at TrujiIIo and orher 
military posts un the Mosquito Coast, concerning the four 
branches referred to, in cqmpI~an.ce with the royal orders 
issued since the j&r 1782, irdthbrizing him to occupy, 
defind and settle that h s t ,  unril, rhis purpose c*arried 
0i.i~ in full or parri~iiy, His Majesry lhinks if Bi £0 alrer rhe 
ar t~ai  system [...]"(emphasis added) .63 

1.76 The Royal Order went much further than resohing the jurisdictiorial 

conflict that arose in the settlement of Trujillo, and thus was 

I 62 See supra para. 1 .M. 
63 See Nicaragua* Note of 20 Mach 1917, chat goes in Iength inm the 
consideration of this Royal Osder (transcribed in Annex no 26 of the Note) 
(Deposited with the Registry, Doc. N. 2). Similar terms were used in the Note 
of I O September 1 91 9, reproduced in Annex No 6, in the ruling of the Secretary 
of Justice on 12 Octuber 1806. See NM Voi. ii Annex 24. (Depasited with the 
Registry . Doc. N. 4). 



cornrnnriicated to the different interested au~hor i t ies .~  Above aI1, as a 

wvereign declaratiori, it was aimed ar dispelling the doubts and 

difficulties arising from the complex and tensional history of the new 

colonies, particularly for those involved in govemment. 

1.77 The decision co~rtained in the Royal Order of 1803 thus cannot be 

reconciled with the Ficts or resoIutions confirn~ed by the Royal Order 

of 13 November 1806. It may be concluded that this Royal decision 

of 1 806 can only be understood as having left without force or effect 

the Order of 1 803. 

1.78 "Of this important document, enacted with such solemnity," reads the 

Nicaraguan Note of 20 March 1917 in reference to the Royal Order of 

13 November 1806, 

"une can alsu infer rhe following facts: a) In fact the state 
of affairs created by the Roy al Order ... of 20 November 
1803, if any, were abolished and annulled by the Royal 
Order of 13 November 1806, as the latter reestablishes, in 
that year 1806, the aurIiority of the Captain of Guatemala, 
excluding any other, over rniIitary posts of the Mosquito 
Coast, with no exceptions; b) Making no exceptions by 
the Royal Order ... about any military posts of the 
Mosquitos Coast, ... thus included, ipso fucto, the 
jurisdiction on the Archipelago of  San Andrés, which 
belonged to i t  geographically; c) That as this Royal Order 
reestablished thuse prior tu 1503, with which if 
confiicted, that srrbrni tfed to the Captain-General of 

44 The Royal Order was transmitted by the Secretary of War not only to the 
Captain-General of Guatemala, but also io the'secretaries of Justice and of the 
Treasury. in both cases: "The Ministry under yaur charge Inay issue the orders 
condrrcing fo its execurion.!' If waç aIso sent to the Govemor of the Council of 
the Indies and tu the Royal Aridiencia of Guatemala (on 18 Novernber), "'jbr 
your irtfarmatrtiri and frrlfiiirnent, and with this abjective Your Exceltency shoukd 
infurm the Inrendant governur of Comayagua Mr. Ramon Anguiano." (Annex 
no 26 II, and 27, of the Note of 20 March- 1917). See NM Vol. Il Annex 24. 
(Deposited with the Registry, Doc. N. 2). 



Guatemala al1 the military posts of the Mosquito Coast, 
the following, among others, became effective: 1 - The 
Royal Order 05 !23, ,January 1 787-, ;*covering the entire 
Nicaraguan Mosquito Coast 'and ' part of that of 
Honduras ... II. The Royal Order by means of which the 
Archipelago of San Andrés was placed under the 
dependency of the Captaincy-General of GuaternaIa 
[November 1 7951 ... 111. The Royal Order of 26 February 
1796 to the President of Guatemala regarding the opening 
of the port of San Juan del Norte ..." 

1.79 The conclusion reached by the Nicaraguan Note is that: 

"the Royal Order of 13 November 1806 returned to the 
Captain-General of Guatemala the right and al1 
jurisdiction over the rnilitary esrablishmenrs of the 
MainIand of Mosquito and its isIands that could have 
been taken away in 1803 by the RoyaI Order of San 
Lorenzo on 20 November of said year."65 

F. THE: AlTiTUDE OF T E  FORMER SOVEREIGN 

: 1 .&O In arder to confirm the attributiori of rhe Mosquito Coast and its 
.- , ,  , 

island dependenciks to the Audiencia of Guatemala and, specifically, 

to its province of Nicaragua, it is important to review the accreditirig *;;:,-, * .  - * .  . 
rIocunlents of tlre ferriforia1 representation of the representatives that 

participated in the Constituent Assembly (Cartes Constituyen~esj of. 

Cidiz in 1 8 1 2, as well as the configuration of electoral districts at that 

1.8 1 The Re& of Costa Rica in the Arbitrarion with Columbia befure the 

French President ~oubet ,"~  refers to the decrees of the Spanish 

55 Mernoria del Minisr~rio de Relaciones Exreriores de Nicaragua, 191 7, op. 
cit., p. 235. See alsu, Note of IO de September of 191 9. See NM Vol. II Annex 
24. 
66 Reply to the Allegation of the Republic of Columbia filed to the Arbitrator, the 
President of the Republic of France, Loubet, by the Agent of Costa Rica, 



legislative AssembIies (Cortes EspMotus] of I December 181 1 ,  as 

weI1 as ro Article 1 O of the Constitution of 19 March 18 12, tu Article 

1 of Decree CLXIV of 23 May 181 2, that established the provincial 

representations of Guatemala, Nicaragua and Costa Rica, and to 

Articles 1 and 2 of Decree CC1 of 9 Ocrober 18 12, that reformed the 

Audiencia of ~uafemala .6~ AI1 of these have confirmed the Iaws aiid 

royal acts by virtue of which the mentioned provinces were 

constituted and subsisted, with the same buundaries that were 

established and defined by King PhiIip II in the 1 6Ih century. 

1.82 Decree CLXIV of 23 May 1812 deserves special mention as it 

authorizes the "political division of the territories of Costa Rica and 

Nicaragua." According tu PeraIta "fhis document PI-oves that at thar 

time the Cmsr vj' rhe Mosquiro and rhe cntire ArIantic coast of 

Nicaragua and of Costa Rica. continued to be under the peaceful 

jurisdiction of those provinces."68 

1.83 Similarly, the Nicaraguan Minister of Foreign Affairs, 1. A. Urkcho, 

devoted the document titled Significance (Supplement to the 

Memorandum of March 28, 19241, dated 8 September of the same 

year, tu srrrnrnarize Article 10 of the Spanish Coristiturion of 19 

March 1812 as the "lasr conditutive Iaw providi~lg for territorial 

division amongst Hispanic American colonies," as well as Decree 

CLXIV of the Courts of Cidiz, on 23 May 18 12. He underscores that 

this decree explicitly for the first time attributed tu the provinces the 

Manuel M. de Peralta and published in Paris in 1 899 under the title Jurisclictinn 
Territoriale de la République de Costa- Rica. For the Loubet arbitration, see 
below paras. 1.106-1 -1 1 1 .  
67 M. M. Peralta, Jurisdiction Terriroriale de fa République de Costa Rica, 
Paris, 1899, p. 46, para. 47. See NM Vol. II Annex 69. 
68 Ibill., pp. 55-56, para. 55. See NM VoI. II Annex 59. 



islands adjacent to thern, and not to the Audience to which they 

belonged, as had been done in Title XV, Book Il, of the Compilation 
,,,'b' .. ; *A>-:+ :i a . 

cf the Indies of 1680. The ~ T c h i ~ é l i ~ z $  San Andrés, of  course, is 

adjacent to the province of ~ i c a r a ~ u a . ~ '  

1.84 It is also of interest to study the attitude of the Spanish Crown toward I 
the einancipated republics, as reflected in the treaties of recognition 

and those establishing dipIornatic relations. 

1.85 In the Marcoleta-Pida1 Treaty wi tIi Nicaragua, signed in Madrid on 25 I 
July 1850, Spain recognized the independence of Nicaragua with a 1 
territory that included adjacent islands: 

"Her Catholic Majesty . . .I.enounces for ever, in the most 
furmal and solernn manner, for herself and her 
successors," reads Article 1, " . . .the sovereignty , rights 
and attributes which appertain to her over the American 
territory situated between the Atlantic Ocean and the 
Paci fic, wirh ifs adjacent isl~xds, former1 y known under 
the denon~inaf ion of the Province of Niearagrla, now the 
Republic of the same name." "In consequence," reads 
Article I I ,  "Her Câtholic Majesry acknowledges the 
Republic of Nicaragua, as a free, sovereign and 

,;: , ,:> ..- .,# ". ,<y . 
independent nation, with al1 the territories that now 
belong to it from sea to sea ..." (emphasis added).70 

1-86 Thus it was made clear, and acknowledgcd cxpIicitIy by the former 

sovereign power., rhat Nicaragua had an At-lantic (Caribbean, 

Mosquito) Coast from the time of her birth. Furthermore, since on the 

Pacific Coast there are no islands of any significance worth 

69 Memorandum explanatory of the controversy between Nicaragua and 
Colombiu on the Dominion of San Andres Island, 1924, p. 98. Dcposited with 
the Registry, Doc. N. 5. 
"B.F.S.P. (1852-1853), Vol. XLII, pp. 1206-1212. See NM Vd. U Annex 13. 



mentioriing in a Treaty of rhat nature, the reference in the Treaty is, 

naturaIIy, fo the Caribbean isIands adjacent to the Mosquito Coasr. 

1.87 This reasoning is more persuasive when considering that in the treaty 

(of 30 January 188 1 ), in which Spain acknowledges the independence 

of Columbia, no reference is made tu "adjacent is~ands".~' 

G. THE DIFFERENCE IN HISTORICAL PERSPECTIVE 

I . The fact of possessiotr 

1-88 The application of the uti possidetis iuris makes de facto possession 

by one party or the other, or by a third party, irrelevant in atternpting 

ro settIe a territorial dispute between States that have separated Erom 

rhe Spanish Crown. Possession is nothing in the face of a tif Ie derived 

from a sovereign a ~ t . ~ *  

1 -89 Nicaragua does not invoke her possession of the AtIantic Coast or the 

Corn Islands as titles of sovereignty, bur sather as a confirmaf ion of 

the same according tu  fi possidetis itsris. Possession is on1 y relevant 

for justifying a decision that is not clear in terms of uti possidetis. 

1.30 In the pasr Columbia has insisted on the importance of her occupation 

of Sari Andres and Providencia in 1822'~ and her continuous 

71 B.F.S.P. (1880-1881) Vol. LXXII, pp. 1216-1217. See NM Vol. IIAnnex 15. 
72 See for example para. 68 of the Judgment of 10 October 2002 in the 
Cameroorn Nigerin case. 
73 See Mernorandrrm of 5 Nuvember 19 15, IV; Note of 24 Jurre 191 8 (Deposited 
with the Regisrry, Duc. N. 3); White Paper ~fCr>io~ibia of 1980, pp. 22-23. 
(Deposited with the Registry, Doc. N. I).When the provinces of Centrai 
America declared their independence from Spain on 15 September 1 82 1, San 
Andres and Providencia were actually under the occupation of a corsair, Luis 



,--+.il ;,, . 
- ., . . 

possession from thar date onward. This de facto jurisdiction besides 

being irrelevant Ieft much to be desired during those many years. 

1.91 Nicaragua has rejected the legal effects of this possession - which in 

any case did not include ihe cays on the banks of Roncador, Serrana, 

SerraniIIa and Bajo Nuevo, or any of the other banks adjacent tu the 

Mosquito Coast - since i t  is not a possessio iuris. The Nicaraguan 

Note of 20 March 191 7 states that, 

"...mainly because said archipelago does not fa11 within 
the limits of the former Viceroyalty of the New Kingdom 
of Granada, and because the current possession by 
Columbia dates from the year 1824, thar is, after the date 
of the aforernentioned ufi ppossidetis".74 

1.92 The Note men tioned above adds that the Molina-Gual Treaty of 1 825 

provided a modus vivendi that had not ended, and becauçe of this the 

Iater acts of sovereignty exercised over the archipelago by the 

Colombian government "is not legal reason to cause or confirm the 
, , 

domain over that 'terfitory hbr ' io consolidate any material 

1.93 The White Paper of Colombia 1980, however, does not limit itself 10 

invoking possession to confim historical t i  tles, as previous 

Aury, flying the flag of the Federated Provinces of Buenos Aires and Chile. 
CoIornbian occupation began after Aury 's death. 
74 Menzoriu riel Minisferio de ReIuciotles Exteriores, Mariagua, Nicuragua. 
1917, op. cit., p. 249. 
" Similarly, the Nicaraguan Note of IO September 1919 (Deposited with the 
Registry, Doc. N. 4). Colombia's "precarious possession" over the San Andrés 
Archipelago was precisely because of the srattis quo established by article VI1 
of the Mal ina-Gual Treaty . (Mernoria del Minisrerio de Relaciones Exteriores 
correspon~~iente n 1919, op. ci!., p. XXII). See also the Memorancltim 
expialiatory of the conlroversy between Nicaragua and Colombin on the 
Dominion of San Andres Island, 1924, pp. 80-82, 93-94. Deposited with the 
Registry, Doc. N. 5, which discards what i s  calIed the "prescriptive de facto 
possession". 



CoIombian documents had rather it makes this the 

Iegitimating foundation of her sovereignty stating that even if the 

Esguerra-BUrcenas Treuiy had not been signed and the many 

validations of Colombian title did not exist, the Archipelago stiII 

belonged to Colombia. And that the peaceful and unintermpted 

possession of a territory by a State over a long period, aIong with the 

animo domine and the acquiescence of third States, was sufficient 

titIe for sovereignty. 

1.94 In reality, foIlowing independence the exercise of jurisdiction by 

Colombia over the Archipelago of San Andrés and Providencia was 

merely nominal. 'Throughout the 191h century the islanders' relations 

continued to be chiefIy with the Central American coast rather than 

wi th Cartagena", observed J. J .  ~arsons.'? 

1.95 For a better understanding of the moment when the difference 

(re)appeared on the agendas of the parties, one on1 y need recaII that 

the Mosquito Coast and the adjacent islands, sparsely inhabited, were 

under the control of agents of his British Majesty who managed and 

protected the chiefs of the Mosquitos and Zambos (see beIow paras. 

2.10-2.11). 

76 Thus, the Commission's Report to the  Colombian Senate for the  authorization 
of the ratification of the BArcenas-Esguerra Treaty had already devoted its 
section II to the acts of sovereignty of the Republic of Colombia, since it was 
established, over that territory. But it did so in order t o  reafftrm the titles 
originating from the trri pussideris iuris. This Report was reproduced in the 
"Report for the first debate" of the CoIombian Senate, caIIing for a position to 
be taken on the Saccio-VAzquez Treaty of 1972 (Airales dei Congrt.so, 12 
December 1972, p. 1644). See also the Exposition of Motives of the bill through 
which the Saccio-Vazquez Treaty was approved (Io, third paragraph). See  infra 
Chap. II, Sec. III, subsec. A, 3. 
77 1. J .  Panons. Sun Andrés y Provihcia: una geogrufia histbrica de kis istcrs 
colombiunas del Caribe, i 956. p. 1 17. See NM Vol. II Annex 70. 



1.96 l n  the middle of the t I a  19'%centry, JI knowledge about the territory of the 

Mosquitos was not extensive. In those times the Central American 

govemments were atternpting to attract European immigrants wiIIing 

tu coIonize uninhabited and largely unknown areas. Nicaragua had 

onIy three hundred thousand inhabitants, and of these not even fifteen 

thousand were in the Mosquitia. The authorities of Managua were not 

able to set their sights on the Archipelago as Iong as they had not 

firmIy established themselves i n  the AtIantic Coast, and it was neither 

easy nor quick to get the English out of that area. 

I .97 The claim over the Mosquitia is in the Nicaraguan Constitution of 

1858." Shortly thereafter, ihrough the Zeled6n-Wyke Treary of 28 

January 1360, Great Britain recognized "as beIonging to and under 

the sovereignty of Republic of Nicaragua the country hitherto 

occupied or claimed by the Masquito Indians," and assumed the 

obIigation that "The British prorectorate of that part of the Mosquito 

Territory . . .cesse" (Article 1). The treaty established the Mosquitia 

R~serve "under the suvereignty of ... ~ e ~ u  blic of Nicaragua" (Article 

1 1 1 . ~ ~  

1.98 By a Decree of 4 October 1864 the Government of Nicaragua 

declared as property of the State the islands and islets adjacent to her 

Atlantic Coast, placing regulations on commerce of imports and 

exports. The British Government felt that this decree contradicted the 

78 See Article 1, NM Vol. JI Annex Wb. 
79 Article II of the Treaty assigned to the Mosquito Indians a District within 
which they would enjoy the right to govern themselves and al1 ather residents. 
Said District covered the areas ktween the Rama and Hueso Rvers on the 
Atlantic. The differences over the interpretat ion of this treaty were resolved 
through the arbitration of the Austrian Emperor (Award of 2 July 1881) who 
afirmed Nicaragua's sovereignty . B.F.S.P. (1859- I 860) Vol. L, pp. 96- 105. See 
NM Vol. I I  Annex 14. 



agreements of the Zeledon-Wy ke Treaty , but Nicaragua replied that, 

by acknowIedging her sovereignty over the Mosquitia and delimiting 

the territory assigned to the Mosquito indians, the adjacent isIands 

and islets were under Nicaraguan sovereignty. 

1.99 By 1869 Nicaragua had enacted IegisIation on the exploitation of 

turtle fisheries in an island "jurisdictionaI district" in the Caribbean, 

subjecting fishermen to a tribute that was imposed at least frorn 1896, 

and went as far as seizing several Cayman Island schooners in 1904. 

1.100 In practice Nicaragua had only rid herseIf of the diminished British 

influence in the Iast decade of the 19Ih century, and formalized this in 

the first decade of the 2dh century. In effect, on 5 March 1890, Isidro 

Urtecho, Political DeIegate of the RepubIic in the Mosquita Reserve 

and Inspector General of the Atlantic Coast, decreed that "the 

jurisdiction that the municipa1 government of the Mosqui ta Reserve 

has been exercising in the islands of [fie AtIantic Coast, across from 

the territory of the Reserve" was "contrary to the full sovereignty and 

domain of the Republic in said islands" (the Corn Islands) and 

therefore, LLconsequently,  from the tirne of the publication of this 

decree only authorities of the Republic may exercise jurisdiction in 

said i s~ands ."~~  

President Roberto Sacicasa approved the Urtecho Decree by means of another 
Decree on 18 March, pubIished in the Gaceta Oficiul. on the 23. On those same 
dates other decrees were approved (also published in the Gtlceta on the 23rd) by 
virtue of which ihe "District of Corn IsIand" was established with "al1 the 
isIands of the Atlantic Coast, across from the territory of the Reserve and w hich 
io date have been under their own jurisdiction" and declared "The ports of 
'Bng Bay' and 'South Bay' on Corn Island and 'PeIican Bay' on Little Corn 
Island . . . free ports for commerce to al1 nations, under the rules that will be 
established separately in the 'Orciinance of Corn Island'." See NM Vol. 11 
Annexes 61 and 62. 



1.10 1 Four years later, in Febniary of 1 894, under the Presidency of José 

Santos Zelay a, the Mosquita Reserve was abolished. The defini tive 
:+;3 L . 4  ; . +,<,,.' 

withdrawal of the Brrtish was accurnplished with the signing of the 

AI tamirano-Harrison Treaty (1  9 April 1905). This freaty, which 

abrogated the Zeledon-Wyke Treaty , "recognize(d) the absolute 

sovereignty of Nicaragua" (Article II).'' 

1.102 Coiombia, on trie other- hand, Iived with her back tumed tu rhe 

territories she claimed. Measures such as the Decree of 5 July 1824 

had about as rnuch effecr, M. M. PeraIta noted, "as Papal buIIs and 

mandares have ammg nonbe~ievers".~~ The only purpose in making 

the claim to the Mosquito Coast was in order io be taken into account 

in any canal projects in the territory of ~ i c a r a ~ u a . ' ~  

1.103 Sornc years Iaier, Columbia was offering herseIf tu rhe Government 

of Her Britannic Majesty as a counterpart in negotiations over the 

buundaries of the Mosquitia, seeking to thus obtain, as the British 

consuI in CenrraI Arnerica Federico ChatfieId was qriick to notice, rhe 

backing of Great Britain in  her territorial daims in die Caribbean. 
,' + . I. . ' , .. . , 

1.104 Charfield clearly did not believe in the quality of a tifle based on the 

Royal Order of 1803: 'Nueva Granda should pmve", ChatfieId said 

in a note to Lord Palmerston, 1 5 ApriI 1 847, 

"that those rights and clairns ... are supported by 
something more soIid thsn the RoyaI Order of San 
Lorenzo from 30 November 1803, or that said or-der. was 
not simply a military measure ... Without that proof I 
presume that the Government of Her Majesty will not be 

81 B.F.S.P. ( 1904-1 905) Vol. XCVIII, pp. 69-7 1. See NM Vol. JI Anncx 15. 
82 Cited in the Nicaraguan Note of IO September 1919 (Depmiied with the 
Registry, Doc. N. 4). 

See above, para. 1.20 and below Chap. II, Sec. 1, paras. 2.6-2.9. 



abje tu commit itself to acknowIedging the rights clai~ned 
by Nueva Granada in a territory of which others possess 
titles of some weight while hers are not legitimate.''84 

1.105 In 1883, R.S. Pereira bemoaned the lack of Colornbian interest in the 

Mosquito territory, which incIrided the ArchipeIago, and thar she "has 

done nothing to date to assure our sovereignty ,"85 

2. The faubei A ward of 1 I Seprember 1900 

1.105 The CoIornbian cIaims to the Mosquito Coast affected the Caribbean 

Coast of Costa Rica as much as that of Nicaragua. Colombia and 

Costa Rica signed the fîrst cornmitment to setrIe the dispure in 1880 

(Castro-Quijano Otero Treaty of 25 Decernber 18808~). An additional 

agreement of 20 January 1886 designated the King of Spain as sole 

Arbiter over their territorial dispute.87 Given that these treaties 

expired befure an Award was îssued, the Par-ties signed the Treaty of 

4 November 1 896 (Esquivel-Holguin Convention), designating as 

arbitrator the President of the French Repu blic, Émile Loubet. 

84 Chatfield noticed, in addition, that the "Viceroy of Nueva Granada never 
exercised legislative authority over this territory, and there are also no traces of 
there ever having been an establishment or local government subject to his 
command on the coasts of the Mosqrritos or of Centra1 America." The Opinion 
of ChatfieId on the Royal Order of 1803 iç reproduced as Annex nu 8 of the 
Nicmguan Note of IO Seprember of 19 19. B.F.S.P. S e e  NM Vol. II Annex 77. 
85 R. S. Pereira, op. cit. p. 156. Pereira adds: "That Colombia does not need that 
territory nor has it given much evidence of coveting it, it is possible.. . we do 
not see why Colombia woutd relinquish the political convenience of being part 
of the Centra1 American Confederation ... just because roday it Iacks the means 
to occupy it and converiiently promare its civilization and progress." See NM 
VoI. Ii Annex 68. 

Article VII. B.F.S.P. LXXI, p. 215. 
87 The text of this Convention, signed ad rt.frendum on 20 January 1886 and 
appraved by decrees of 25 and 30 August of the same year, is inclrrded as 
Annex No 3 of the Note of 20 Mach 1917 (Deposited w ~ t h  the Regisrry, Doc. 
N. 2). B.F.S.P. XCII, pp. 1034-1035. 
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1.109 There is onIy one Mosqui tu Coast. CIearIy one cannot jump from the 

folmer Duchy of Veragua in Pana~ni (then still part of CoIornbia), tu 

San Juan del Norte in Nicaragua, once the Atlantic Coast of Costa 

Rica had been lost by Colombia. 

1. I IO The LOubeb Award had a sequeI. Upon attaining independence frorn 

Columbia in 1903, Panama asserted against Costa Rica the same 

claims previously set forth by Colombia based on the Royal Order of 

20 November 1803. A new arbitration was agreed upon with Costa 

Rica (Treaty of 17 March 19 10) ~csolved by mcans of rhe Whire 

Award (1  2 Septernber 19 14) that in essence confirrned the Award by 

the French President. 

1 . I l 1  The White A ward states that "nuthing therein shall be considered as in 

any way reope~ring or changing the decree in the previous arbirration 

rejecting directly or by necessary implication the clairn of Panama to 

a territorial boundary up to Cape Gracias 6 Dios". Concerning the 

islarids across from the coast, the arbitrator felt he did not need ru 

.- . . 

by Nicaragua and acknowledging the rightness of the Nicaraguan protest, the 
Minister of Foreign Affairs of the French Republic, Theophile Delcassé, wrote 
on 22 October 1900 to the Minister of Nicaragua in Paris, to clarify the Award: 
"Taking said Convention into account, as well as the general niles of 
intemationa1 law, the ~ rb j t e r ,  on norninatively designating the islands 
mentioned in the award, has not had in his mind tu say anything farther than that 
the territory of these islands, mentioned in the Treaty signal an March 3 0 ~  1865 
by the Republtcs of Costa Rica and Colombia, does not belong to Costa Rica. 
these conditions the rights of ~ i c a r a ~ u a  over these islands stand unaltered and 
intact as heretofore, the Arbiter having by no means intended to decide a 
question not submitted to his iudgment." Emphasis added. (Reprodiiced in the 
Annex na 33 of the Nicaraguan Note of 20 Mirch 1917 (Deposited with the 
Registry, Doc. N. 2). Alsa, Nicaraguan Note of IO Septernber 1919 
(Depusited with the Registry, Doc. N. 41, and M m r a n d u m  expiunarory of 
the controversy befween Nicarugua and Colombiu on the Dominion of Sari 
Andres Islund. 1924, pp. 83;84). Deposited with the Registry, Doc. N. 5 .  
See NM Vol. II Annex 78. ' 



take a position "notki*ng in this decree shal l be considered as affecting 
,. , 

the previous decree awarding the islands off the coast since neither 
# '  i.,. -.* 

parfy has suggeste$& tliis heaiing ;Aar Gy question concerning said 

islands was here open for consideration in any respect w h a r e ~ e r . " ~ ~  

3. The idependence of Panamtr 

1.1 12 Once the Lcrlrbes Awclrd deriied Colornbia's daim over the Atlantic 

Coast of Costa Rica, it was absurd to claim, with the same titles 

discredited by the Award, sovereignty over a coast located farther 

north and aIso over the isIands adjacent to that coast. In addition, 

once Panama separated froni Colombia in 1903, Colornbia Iost, 

particularly following her acknowledgement of Panama as an 

independent Stara (Urrutia-Thornpson Treaty, 6 Apri 1 1 9 14, article 

1Il)Y1 any IegaI basis to make clairns based on her former sovereignf y 

over Panama which in colonial time was the province of Tierra 

Firme. Colombia had . been claiming the Mosquitia and adjacent 
:: i . , , - Q .  

islands 011 tIre base of tkeir suppose'd adscription to rhis province that, 

in turn, was part of :the ~ i c e r o $ a ~ r ~  of Nueva Granada of which 

Colombia was successor. 

1.1 13 This argument was set forih by the Nicasaguan Minister of Foreign 

Affairs, J. A. Urîecho, in his Memoru~dum Explanatory of 28 March 

1924 and was broadly developed in a judgment of the Supreme Court 

of Nicaragua on 4 May 1928. 

-. - 

90 The dispositif of the Whire A ward of 12 Decernber 19 14 i s  included as Annex 
no 4 of the Note of 20 March 191 7 (Deposited with the Registry, Doc. N. 2). See 
also in NM Vol. II Annex 22. 
91 MoIIey, Vol. III. 1910- 1923. p. 2538. See NM VoI. II Annex 17. 



1. I 14 According tu Urtecho the CoIombian assertion tllat her 

acknowledgement of Panama was made within the Iimits prescribed 

for that department by Colombian Law on 9 June 1855 (which 

excluded from it the Mosquito Coast and the adjacenr islands), Iacked 

IogicaI and juridica1 consistency, as it was a fasr rhat even affer 

Panama's secession in 1903, Colombia went on claiming the 

territories in dispute with Nicaragua based on the alleged adscription 

of the territuries in colania1 rimes tu the province of Tierra Firme, 

present day 

1.1 15 According to the Supreme Court of Nicaragua in its judgment of 4 

May 1928: 

"Once Costa Rica and Panama had accepted the review of 
the Loubet Award by Arbitrator, White, the last heir of the 
old Colornbia in matters of boundaries with the Federal 
Republic of Central American and the States that 
succeeded it, i f  should be considered execrited, and 
therefure the continental and island territory of the 
Nicaraguan Atlantic free of ciain~s from the former 
Colombia and her successors, Nueva Granada, the United 
States of Colombia, and finally the Republic of 

1.1 14 The Suprerne Courî of Nicaragua concIuded in its judgment of 4 May 

1 92sg4: 

"Upon Colornbia losing, with the indepcndence of 
-Panama in  1903, the territory rhat because iits adjacency 
to Centra1 Arnerica was tied tu the' matter of boundaries 

92 Memorandum e x p l a n a t o ~  of the controversy between Nicaragua alad 
Coiombirr on 1!2e Domirrion of S m  Andres Island, 1924, pp.94-95. De posi ted 
with the fiegistry, Doc. N:5. 
'3 Boletin JudiciaI: La Gaceta. 1928, pp. 6324 - 5328. See NM VoI. II Annex 
79. 
94 Idem. See NM Vol. II Annex 79. 



contemplated in the 1825 treaty, Colombia lost its 
condition of heiress, her legal standing, and the right to 
benefit from the, concession ?.... . r of the status quo established .' .. <. 

in ArticIe VII': (1825 Treaty), to maintain de facro 
possession over tlie Archipelago of San Aridrés ..." 

IV. ConcIusions 

1.1 17 The Mosquito Coast and the adjacent islands which were subject to 

the territorial jurisdiction of the Audiencia of Guatemala, are 

Nicaragrian accarding to the  principle of üii pussideris iuris. Ttiey 

were Nicaraguan before the Royal Order of 20 November 1803, and 

continued to be so after that Order. 

1.1 18 They were Nicaraguan before the Order of 1803 according to 

provisions going back to the rniddle of ~ h e  1 6 ~ ~  century that were 
# confirmed in Law VI, Title XV, Book 111 of the Compilation of the 

Laws ofihe Kingdoms ofthe lndies, prornulgated on 16 May 1680. 

1.119 They were Nicaraguan affei-'180j'becaure rhe Royal Order of 20 

November 1803, which is not mentioned in the later Compilations of 

Laws of the Indies, did nor rransfer territorial jurisdiction over the 

Musquiru Cuasr and ndjnce~t isEancEs from the Andiencia of 

Guatemala to the Viceroyalty of Santa Fe (CoIombia): 1) it was o111y 

an exceptional commission (comisibn privativa) charging the Viceroy 

of Sanra Fe with ifs. defense without transferring territorial 

jurisdiction; 2)  ir was not executed; and, 3) i11 any case i t  was 

abolished by the Royal Order of 13 November 1806. 



1.120 The explanatory Royal Qrder of 13 November 1806, based on a 

request (represeatacidn) of the Captain-General of' Guaxernala of 3 

March 1804, confirms the territorial jurisdiction of the Audiencia of 

Guatemala over the Mosquito Coast and i ts dependencies. 

1.12 1 Therefore, Colombia's possession over San Andrés and Providencia, 

largely in name and in any case dating after independence from the 

Spanish Cxown, cannot prevail over a title founded on the uti 

possidetis iuris. 

1.122 In any case, that de facto possession did not extend, during at least the 

whole of the lgth century, to the cays on the banks of Roncador, 

Serrana, Serranilla and Bajo Nuevo or on any other bank off the 

Mosquito Coast. 



CHAPTER I I  

THE LEGAL STATUS OF THE 1928 TREATY 

2.1 The purpose of the present Chap~er is tu establish rhat the 

sovereignty over the islands of Providencia, San Andres and Santa 

Catalina and al1 the appurtenant islands and cays still appertain to 

Nicaragua, norwithstanding the "Bh-cenas-Esgrierra Tseaty" 

concerning TerritoriaI Questions at Issue between CoIombia and 

Nicaragua signed at Managua on 24 March 1928. 

2.2 In Section 1, Nicaragua will introduce the events leading up to the 

1928 TI-eaty and the circurnstances surrouridirrg its concIusion. In 

Section II, she wiII show that the Tseaty is invalid and can have no 

legal consequence whatsoever. In Section In, she will offer a legal 

analysis of the contents of the Treaty. And she will demonstrate in 

I 
1 Section IV fhaf, admitting the Treaty ever entered inro force, it has 
! 
1 
I been terminateci as a conçequence of its breach by Colombia. 

2.3 This analysis will be carried out on the basis of the rules and 

principles embodied in the VÎenna Convention on the Law of 

Treaties of 23 May 1969, which has been ratified by Columbia on 10 

April 1985 and to which Nicaragua is rlot a Party. However, she 

accepts that, with respect to both interpretation of treaties (Articles 

31 and 32 of the Convention) and their conditions of validity 

(Articles 46 tu 53j and of rermiriation (Articles 60 tu 64), the 

Convention codifies existing rules of custornary inrernationa1 Iaw. 
I 



Section 1 

Historia1 Background and Contemporaneous Evenfs Leading tu the 

Signature and Ratification of the Barcenas-Esguerra Treaty of 1928 

2.4 This Secrion explains the histo1-ica1 background that is necessary for 

understanding the Rasons why Nicaragua signed the Barcenas- 

Esguema Treaty with Colombia in 1928 and ratified it in 1930. The 

Section will be divided in two parts. Part A highlights episodes of 

Nicaraguan history afrer- her independence from Spain in 1 82 1 with 

special ernphasis on the period of 1927-1930. Part B wiII deaI with 

the events directly related to the conclusion of the Barcenas-Esguerra 

Treaty of 1928. 

2.5 During the Colonjal period Nicaragua, together with the other four 

present day Central American Republics, constituted what was 

known as rhe Cagtaincy-General of GuarirernaIa. This entity became 

ir~dependent of Spain ori 15 Seprember 182 1 but on 5 Janrrary of the 

following year it was absorbed by the Mexican Empire of Agustin de 

Iturbide. This situation was short lived and in July 1823 the Central 

American RepubIics separated frurn Mexico and finaIIy becarne 

independent of any other Power be it of the Old or of rhe New 

World. They ratified their independence and union by approving the 

Constitution of the Central American Federacion on 22 November 



1824 that included Guatemala, El Salvador, Honduras, Nicaragua 

and Costa Rica. This Federation only lasted 15 years and on April 
, , . <$'.r'i. ', ..; .. . ,: 

30, 1838 Nicaragua became the ii&t 'dzrnber to separate from the 

Federatiori and decIare her sovereignty and independence. 

2. Influence of geogruphy in the history of Nicaragm 

2.6 The history of Nicaragua from her indeperider~ce onwards has been 

the history of foreign intervention in her intemal affairs or of 

outright occiipation. This was not the fate of the other four provinces 

that had e~nerged to independence from the disintegrafion of the 

Captaincy-General of Guatemala. Geography is what made 

Nicaragua different . Nature had endowed her with Lake Nicaragua, 

the largest lake i n  Central America, more than 8,000 square 

kiIometers in size that connected tu the Caribbean by means of the 

San Juan River., and was onIy separared from tire Pacific Ocean by a 

small strîp of land of approximately 20 kilometers. 

A former U~rited States Minister tu Nicaragua from 191 2- 191 3 

perceived the importance of the Nicaraguan geographical position on 

its historical development: 

"In a11 of these cases of Nicaraguan internarional 
conrroversies with Europe, Mexico, and Colombia the 
real cause of ~ h e  trouble was the desire to control the 
interoceanic canal route."95 

95 A~nerican PoIicy in Nicaragua. Mernorandurn on the Convention Between 
the United States and Nicaragua relative to an interoceanic Canal alrd a 
Naval Station i n  the Gulf of Fonseca, signed at Marragua, Nicaragua on 
Febmary 8, 1913. By George T. Weitzel, Former American Minister to 
Nicaragua, 19 12- 19 13. Washington, Government Printing Office, 1916, p. 7. 



2.8 The interest of these carintries cerrainly is unduubred but Minister 

WeitzeI fails tu add the name of his  owrr country tu the Iist of 

interested parties to the Nicaraguan canal route! For ic was the 

United States, as will be seen in the following narrative, which most 

persisrenfIy wught tu obtain proprietary rights uver this route. 

The possibilities of interoceanic passage through Nicaragua were 

appreciated from the earliest days of her colonization. The Spanish 

Conquistadors from the very first sought the "uncertain strait" 

(estrecho dudoso) rhar would connect rhe Atlantic Ocean tu the 

Pacific Ocean. When the Great Lake of Nicaragua was explored and 

the San Juan River discovered, this strait was sought incessantly 

through Nicaragua. The interest in Nicaragua as a possi bIe 

interoceanic route was rnanifested soon after independence by the 

different maritime powers of the 1 9'h Century : the Netherlands, 

France, Great Britain and the United States. In 1848, for example, 

Prince Lorris Napoleon accepted a concession for the building of the 

"NapoIeon Cana1 of Nicaragua" and is said to have cornmented: "In 

the New World there is a State so superbly located as 

Constantinople.. .We are ceferring to the S tate of Nicaragua. ..that is 

destined tu reach an extraordinary degree of prosperity and 

grea~ness.'"6 

- -- 

96 Cited in: Thos B. Atkins. Nicuragraa Canal. An Account of the explorations 
and surveys for this canal from 1502 to the present time, and a statement 
showing the relations thereto of the Governnient of the United States. Presented 
by the Nicaragua Cana1 Consfmcriorr Co., Wamer MilIer, President. NY 
Printing Co. (Republican Press), New York, 1590, p. I f .  



3. The special interest of Great Brituin and ~ h e  tlnired Srates in Nicnrrrgua 

.l:c.jT, >. ' ;. . .  - >  
1 ' 

Great Britain had shown an interest in  Nicaragua since the Colonial 

period. She had estabIished a special relation with the inhabitants of 

the Caribbean coast of Nicaragua, the so-called Mosquito Coast. 

Many of these were descendants of the Nicaraguan indigenous 

people and of Africarrs bruught to the Caribbean by slave traders. 

After the independence of Nicaragua and the conseqrienr loss of what 

protection Spain had afforded to her former Colony, Great Britain 

saw her chance to gain a firm foothold on what was considered the 

most feasible canal route tu the Pacifie. IF Great Britain could control 

the Caribbean Coast of Nicaragua, there was no possibility of a cana1 

being cu t through Nicaragua withou t her consent. 

2.1 1 Nicaragua was powerless to hinder the relations established by the 
1 

t British Governrnent with the leader of the Mosquito natives who was 
t 
i prodaimcd and secognized as "Kirig of the Mosqrritos" by the British 

Government. In 1 844 Great Britain officially proclaimed a 
' I 

protectorate over the "Kingdom of the Mosquitos7' and established as 

ifs 1 imits Cape Camaron in present day Honduras and Bocas del Toro 

in present day Panama. This psocIarnation was folIowed in 1848 by 

the seizure of the port of San Juan def Norte Iocared at the mouth of 

the San Juan River. The port was renamed Grey town. 

2.12 Not only was Great Britain acrîve but, as pointed out above, the 

United Strttes did nut rernain far behind. The contemporanearrs 

discovery of gold in California in 1848 drew the attention of the 

United States more strongly to the strategic position of Nicaragua in 

r'eiation to a cana1 between both oceans or for any interoceanic 



traffic. The United States Minister in Nicaragua, Mr. EIijah Hise, 

concluded a Treaty wi th the Nicaraguan representat ive, Mr. 

Buenaventura Selva, in June 1849 giving the United States a 

concession for building a canal through Nicaragua. This was seen by 

Great Britain as an intolerabie provocarion and the United States did 

not ratify the Treaty. 

2.13 In order to avoid an arrned conflict between the United States and 

Great Britain the Treaty known as the Clayton-Bulwer Treary was 

signed in Washington on 19 Aprii 1850. This cornprumise agreement 

was designed tu harrnonize contending British and United States 

intarests in Central America. By this Treaty the Parties agreed, 

among other things, that neither Party would have exclusive control 

over any canal buiIt across rhe Isthmus; that bath Parties wouId have 

equaI rights of ~ravigation acrvss it, and that neither Pany wouId 

exercise dominion over Nicaragua, Costa Rica, the Mosquito Coast: 

or any part of Central America (Art. 11.~' 

4. Firsr occcrpa~ion of' Nicaragua: WiIIiam Wulker 1855- 1857 

2.14 A few years after the signature of the Clayton-Bulwer Treaty the 

fiIibustering expeditiori of William Walker aIIawed hirn to become 

the onIy United States citizen to bc Presidenr of a Latin-A~nerican 

Country. Walker arrived in Nicaragua with his mercenary army in 

mid-1855 after having ,tried the previous year to take from Mexico 

Baja CaIifornia and the State of Sunora. By the end of 1855 he  was 

virtual master of Nicaragua. He procIairned hi mseIf prcsident of 

Nicaragua on July 12, 1856 and in a special ceremony on 19 July 

97 B.F.S.P. Vol. XXXVIII p. 4. 
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was recognized by iIië United States Minister in Nicaragua, Mr. John 

Wheeler. During his occupation of Nicaragua, Walker tried to mold 
b m .:,: ., : :,. :'., ! :-.? 

the Nicaraguan le&ij-And Social system ta rhat of the Southern States 

of the United States, for exarnple by enacting IegisIarion esrablishing 

slavery in Nicaragua. He maintained himself againsr a coalition of 

Central American States unril his defeat in May 1857. In order to 

avoid capture, he surrendered to the United States Navy and returned 

to the United States. 

The magnitude of ihis war of occuparion can be better understrtad by 

simply pointing out that more United States warring citizens died in 

this "filibuster war" than in the famous war between the United 

States and Spain a few decades later in 1898. The atternpf tu ccinquer 

Nicaragua proved more costly in American Iives than rhe fakeover of 

Spain's colonies: Cuba, Puerto Rico and the ~ h i l i ~ ~ i n e s ! ~ '  

1 2.16 The United States Govemrnent was not publicly and officially 
i 

involved in the WaIker invasion but in fact it  could be considered a 

covert war waged against Nicaragua. And i t  was a covert war 

because any official ~ n i t ë d  Stbtës. involvernent would have been a 

violation of the Clayion-Bulwer Treaty that had been signed a few 

years before. Tt was no1 a coincidence that Nicaragua was selected 

for this "filibristering'" invasion and not one of the other Central 

American neighbours. The reason clearly was that Nicaragua was a 

key transport link between Atlantic and Pacific Ocean shipping. 

Writing three quarters of a centrrry Iater, in 1927, Henry L. Sti~nson 

in a defensive book rhat rried tu expIain the motivations for the then 

.. . 

98 Berrnann, Karl: Undgr the Big Stick: Nicaragua and the United Srures Since 
1848 (South Errd Press, Boston 1986), pp. 72-76. 



curent United States occupation of Nicaragrra, had this tu say about 

WaIker: 

". . .it is interesting to note that the two matters which have been 
principally seized upon by our critics in Latin America as 
evidencing a contrary and imperialistic policy on our part took 
place three-quarters of a century ago and Iargely ririder an 
influence which no longer exists in the United States. Our 
aIIeged spoliation of Mexican terri tory at the tirne of the Mexican 
War and the popuiar encouragement given in this country to the 
filibustering expedition of William WaIker to Nicaragua eight 
years later have been the two incidents most commonly used by 
hostile critics tu offset rhe long and honorable record tu which 1 
have referred. 

Both theçe look place at a time when negro sIavery was a reaI 
and dominating power in the United States, seeking to acquire 
new territory under the ~outhern sun for the furtherance of its 
peculiar interest; and i t  was among the adherents of that slave 
power that the Mtxican War and WaIker Expcdition received 
their most ardent support."49 

2.17 By placing on an equai Ievel the Mexican War and the Waiker 

"expedition" General S timson confirms the hidden United States 

hand in this affair. After all, General Stirnson knew whai he was 

ralking about. He had been Secretary of War of thc United Stares 

from 19 1 I - 19 13, and Iater was Secretary of State and, during the 

Second World War he was again Secretary of War. 

rnilitary adventui.es in the 19'~ Century, alrhough interest in the canal 

persisted and several attetnpts were made to reach agreements with 

private United States companies and some works were even started 

in the San Juan River 

9P Henry L. Stirnson, American Policy in Nicat-ugua, New York, 
Charles Scribner's Sons, 1927, pp. 102-103. , 



5. The seiecrion of Pf~nrrina as fhe sitefor btrilding a canal 

<.?4 ,p - 
j<z.t-T .+ . , ,.": -2. 

2.19 By the end of the 1 9'h Century the United States had decided that if 

any canal was to be built it had to be by the United States 

Government itself and not by any other Stare and that the United 

States shouId have cornplere controI over it.Im TIiis meant that the 

Clayton-Bulwer Treaty had to be scrapped. This was finally 

accomplished with the Hay-Paunceforte Treaty of 18 November 

1901 that definitely abrogated the Treaty of 1850 and gave the 

United States a free hand to build the canal. 

At that point in time the United States was studying two options: the 

Panama route and the Nicaraguan route. The decision was finally 

taken fo build the canal throiigh Panama, which was then part of 

Columbia. Since agreement with Culo~nbia was nor fu~orthcoming in 

the way the United States Government wanted, Panama was "taken" 

by President Theodore Roosevelt and the United States and the new 

Nation, which she hadmcreated ad: hoc, signed a Canal Treaty in 

February 1 904. 

2.21 Tn the meantime in Nicaragua, after a lengthy rule by the 

Conçervative Party during the second half of the 19 '~  Century, a 

successfu1 IiberaI revoIt Iiad brought Jose S. ZeIaya ro power in 

' 

Stimson, op cit, p. 106. 



1893. The Encydopaedia Bri ta11 nica srrccinctly characterizes hTs mIe 

as fo1Iows: 

"Zelaya, though a dictator, was a committed nationalist. 
He promoted schemes for Central American reunification 
and refused to grant the United States transisthmian 
canal-building rights on cancessionary terms, thus 
encouraging the U~rited States fo choose Panama for the 
project. This, plus rurnours chat ZeIaya planned tu invite 
Japan to constrvct a canal that would have competed with 
the U.S. warerway, caused the United Srares ru encourage 
Zelaya's Conservative opposition to stage a rev~lt ." '~ '  

2.22 In  November 1909 the execution by Zelaya of two "Anierican 

soldiers of fortune, Canon and Groce, wha heId curnrnissions in the 

revolutionary army, precipitatd a crisis."'" The United States 

notified the Chargé d'Affriires of Nicaragua in Washington that it 

was breaking relations. i n  this communication, known in Nicaraguan 

history as the "Knox note" after its signatory the United States 

Secretary of State, if was stated ernphatically, among other things, 

rhat: 

"The Government of the United States is convinced that 
the revolution represents the ideals and the will of the 
majority of the Nicaragua* people more faithfully than 
the Government of President Zelaya, and that its 
peaceable control is wcll-nigh as extensive as that 
hirherro so sternIy a~tem~ted by rhe Government at 
~ a n a ~ u a . " ' "  

101 History of Nicaragua: Independence, Encyclopaedia Britannica 200 1, 
Standard Ed. CD-ROM, 1 994-2000, hblisher Britannica.com Inc. 
102 The United States and Nicaragua: A Ssrvey of Relrrtionsfrum 1909 ro 1932, 
Ufiire.4 Srate.r Governme~r Prinring OBce, Washiqtufi, I 932, p. 7. 
103 S~twey 1909-1932, op cit, p. 8. 





tu be appointcd by the Gover-nrne~rt of Nicaragua "in harrnony wirh 

that of the United States" and rhe Arnerican Agent wouId approve 

the election and number of its members and the plan of its 

proceedings. Pact 3 was an agreement to request the aid of the 

United States wi th the object of obtaining ii loan to be glial-anteed by 

the custorns receipts of Nicaragua that wouId be colIected in 

accordance with terms satisfactory to both Governments. The fourth 

Dawson Pact entailed that General Estrada could not be candidate in 

the next election and that the next President had to be frorn the 

Conservative pariy .'O5 

2.26 The political aspects of the Pacts were carried out  as agreed: a 

Constituent Assembly was elected and, on 31 December 19 10, 

General Esrrada was elected President and Diaz Vice-Praidenr. The 

United States extcnded recognition to the new Guvernrnenr the 

following day .'# The rule of Esrrada was short-lived. His M inister of 

War as well as the Army were against him and he handed over the 

Presidency to Mr. Adolfo Diaz in May 191 1.  

2.27 Further civiI war Ied to the inrervention of United States  narines in 

August 1912 in support of the Conservative, Adolfo Diaz. "In 

suppressing the revolution, seven American marines and bluejackets 

los1 their l i ~ e s . " ' ~  ~lectians were held shortIy after the suppression 

of the Revoluriun and Mr. Diaz, whu had b e n  acting President since 

19 I 1, and was the only candidate for President, was elected for a full 

term. 

105 Thme Pacf s are reproduced in Suvvey 1909- 1932, op cit , pp . 1 25- 1 26. 

Survey 1909-1932, p.11. 
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Toynbee points out tbar the Conser-vative RevoIutian of 1909- 19 10 

that had ousted Zelaya, 
;y;;<. r , :-, ., . -  , 

, -  - & ; ,  

>;. !.. ,, g: 

L .  

"was promoted by a Nicaraguan (or Costa Rican) clerk in 
the ernployrnent of an Arnerican oil Company, who made 
tu the revoIutionar-y campaign fund a contribution six 
hundred times as large as the annual stipend which he 
was receiving from his American empIoyers; and after the 
revolution had stafted, the triumph of the Conservatives 
was materially assisted by the interventiori of US naval 
forces.''108 

This "clerk" was none orher than Adolfo Diaz, the new President of 

Nicaragua. His dedication ro rhe interests of rhe United States was 

finally amply rewarded. 

2.29 The financial aspects of the Pacts were also carried out. Pact 3 led to 

a Ioan Convention between the United States and Nicaragua that was 

signed Iune 6, 19 1 1 (Knox-Castrillo  onv vent ion).'^ This 

Convention provided that the security of the, Ioan was to be the 

custorns collections of Nicaragua and that Nicaragua cauId not alter 

the existing customs duties for imports or exports (Art. II); the use of 

the funds from this loan had to be periodically reviewed and reported 

to the Department of Srate (Art. T Q ;  and that the appointment of the 

coIIector of custurns had to be appruved by the Psesident of the 

United States (Art. IV). 

2.30 The United States Senate did not ratify this Convention but, in spite 

of this, the Collector-General was appointed. He was Mc. Clifford 

Ham, an American citizen who had been with the Philippine 

108 ArnoId J. Toynbee, Sumey of Internaiion61 A#aii.s, 1927, Oxford Uni vcrsity 
Press, London: Humphrey Milford, 1929, p. 484. 
109 Reproduced in Survcy 1909-1 932, op cit, pp. 126-1 28. 
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Ciistoms Service. He assumed office in Decernber 191 1 and was on 

duty until June 1928 when he resigned. Mr. Irving Lindberg who had 

been Deputy Col Iector-General since 19 12 succeeded hi m. ' Io 

2.31 The Constituent Assembly appraved the Decree establishing the 

Mixed Claims Commission provided for in Pact 2. It was to be 

composed of 3 members: 2 Nicaragnans, one freeIy appainted by the 

Nicaraguün Governrnent and the other on rhe reco~n~ne~ldation of the 

State DeparTmenr, and the third an urnpire designated by the State 

Department. 

2.32 The National Bank was incorporated under the laws of Connecticut 

as the Barico NacionaI de Nicaragua and opened for- business in 

August 19 12. Its management was under supervision of United 

States bankers. 

2.33 The Pacific Railway of Nicaragua had been constructed from 1878 to 

1903. It was taken over by American bankers and incoqorated in 

Maine in Iune  191 2. 'The bankers appointed the J. G. White Co. as 

operating manager of rhe r a i ~ w a ~ . " ' ~ '  

8. Canal Treaties of Nicaragua and the United States 1913- 1914 

2.34 On 8 February 191 3, a Treaty (Chamorro-Weitzel) was concluded, 

giving the United States an option on a canal route in retrirn for a 

cash pay ment of US$3,000,000. This Treat y included provisions 

simiIar to those commonly called the Platt Amendment that had been 

inserted in the Treaty of the United States with Cuba of 1903. The 

Platt Amendment provisions in the Cuban Treaty meant that, 

'ID Survey 1909-1932, op cil, pp. 14- 15. 
I I  1 Suwey, 1909- f9.3'2, op cir, pp. 25-27. 
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"By its terms, Cuba would not transfer Cuban land to any 
power other than the United States, Cuba's right to 
negotiate treatjes was limited, rights to a naval base in 
Cuba (Guantanarno Bay) were ceded to the United Srares, 
U.S. intervention in Cuba "for the preservation of Cuban 
independence" was pemitted, and a forma1 treaty 
detailing al1 the foregoing provisions was provided 
for."' l2 

2.35 The United States Senate refused ratification of the Charnono- 

Wei tzel TI-eaty because i t did not wanr tu accept the responsi bili ties 

brought on by the Platt Amendment provisions it ~ontained."~ 

2.36 A riew Treaty, which was concluded on 5 August 191 4 (Chamorro- 

Bryan) ornitted the expIicit PIatr Amendment type of provisia~~s.' I4  

AIrhough rhose provisions were eliminated, the new Treaf y made 

even more of a mockery of Nicaraguan sovereignty. Article 1 of the 

Treaty granted in perpetuity to the United States the proprietary 
. . 

rights necessary arid convenient for biiilding a canal "by way of any 

route over Nicasaguan territory". Ar-iicle II granted a Iease of the 

Corn Islarids; the raight tu establish a naval base "at such pIace on tire 

territory of Nicaragua bordering upon the Gulf 'of Fonseca as the 

Government of the United States may select"; and, furchermore, that 

these areas "shal I be subject exclusively to the Iaws and sovereign 

arrthority of the United States." Even the carrut part of the deaI, the 

three million dollars, carried a big stick: these funds could onIy be 

112 Piarr Amençimenr, i3;ryciopedia Brirnnnica Srandard Ed. 2001, CD- ROM, 

1994-2001, PubIisher Bntannica.com Inc. 
113 Survey 11909-1932, op cil, p. 29. 
' j 4  The text of this Treaty is reproduced in Suwey 1909- 1932, op cit, pp. 128- 130. 



disposed of with the approval .of "the Secr+etary of Srate of the US or 

by such persan as he ~nay designare." (Art. III) 

The PIatr Amendment type of provisions were really an 

inconvenience for the United States since they imposed an obligation 

of ir~tervention for. the  preservation of the independence of the Srare 

u~rder this Type of grotectorare. Withorrt these obIigations the Unired 

States could decide freely when and where to intervene, as in fact 

she did on many occasions throughout the Caribbean, without being 

held to defend the protectorate as a de iure obligntwn. Besides, in the 

present case, the provisions of the Chainorru-Bryan Treaty made any 

cIauses of the Platt Amendment type superfluuns. The United States 

could invoke at any moment and at her own discretion her righï to 

protecl her option to build the cana1 and the territories leased to her. 

2.38 In fact, this is exactIy the justificarîon given by President Coolidge 

for the "second occupation of Nicaragua, 1927- 1933.""' In his 

speech to Congress on 10 January 1927, President Coolidge stated: 

"The proprietary rights of rhe US in the Nicaragiian canai 
route, with rhe necessary implicaiions giowing out of it 
affecting the Panama Canal, together with the obligations 
flowing from the investments of al1 classes of our citizens 
in Nicaragua, place us in a . position of peculiar 
responsibility . . . It has always been and remains the policy 
of the US in such circumstances tu take the steps thar may 
be necessary for the presirvation and protection of the 
lives, the properry, and the interests of its cirizens and of 
this Governrnent itse~f.""~ 

l l5  Land and Nawl Operations in which Marines hcive parricipated, 
Washington, U.S. Marina Corps, Historical Division, 1948, p. 5. 
' I6 James W. Gaurernbein, ed.: T& ~vol~r i*n n f m r  Latin-Americarr Poiicy: A 
Doc~menraq Record, New York,' CoIrrrnbia. University Press, 1950, p. 626. 





8. 1925- 1933: Revulurion and Miiirni-y Occirparinn of Nirrirrrgua hy the U n i r d  

Siales 

2.41 The Nicaraguan Government inaugurrited on 1 January 1925 was the 

resuli of an election that had not been conrroIIed by [Ire United 

 tat tes. * '"he elected Governrnent was a coalition of a spI inter of the 

Conservarive Party in puwer since 1910 and the Liberal Party. The 

President, Mr. Carlos Solorzano, was from the Conservative Party 

and the Vice-President, Dr. Juan B. Sacasa, from the Liberal Party. 

The rnainstream Conservative candidate that Iost the eIections was 

Gerreral Chamorro. 

The United States Legation Guard that had been kept in Managua 

since 1912 was withdrawn from Nicaragua on 4 August 1925."~ 

Two months later on 25 October, the Conservative candidate who 

had Iust the eiecbions in 1924 staged a coup d'état and rook de facto 

controI of rhe country as Cornmarider in Chief of the Army . He 

forced the President to expel from Government al1 the members of 

the Liberal Party and to replace them with his supporters. Some 

months Iater President SoIor.zano resigneci and GeneraI Chamorro, 

after having been appointed interLirn President by the Nicaraguan 

Congress and not receiving recognition from the United States 

Government, decided to resign. Finally, on 14 November 1926 the 

Nicaraguan Congress controlled by Chamorro designated Mr. Adolfo 

Diaz as President of Nicaragua. Diaz had been President of 

Nicaragua from 1910 tu 1917 and hâd faithfully served the interests 

118 A Bie f  Histoqv of the Relatioris Between the United States and Nicaragua 
1909-1928, United States Government Pnnting Office, 1928, p. 26. 
119 A Brief Hisroy, op cil, p. 28. 
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' ' .  

of the United States Governrnent. GeneraI Charnom cunsidered rhat 

this special relation of Diaz wirh the United Stares wouId heIp his 
, .. .?'I +, 

cause. Three days $f?e? &e appointment of Diaz as President, on 17 

November, the United States Chargé delivered a note of recognition 

to the Nicaraguan Minister of Foreign ~ f f a i r s . ' ~ '  

2.43 Diaz did nor Iose mrich time in rrying tu brîng his friendship to bear 

with the United Srales. On 20 Febniary 1927 he even went beyond 

rhe wirhes of the ' ~n i t ed  States in proposiiig "that a ae offensive and 

defensive treaty be negotiated between the US and Nicaragua for the 

purpose of securing the territorial integrity of Nicaragua and 

guaranteeing to the US its canal rights."12' In fact, his proposal 

amounred tu a new version of the Platt Amendment provisions he 

had wünted and had written into the First Cana1 Treaty of 1913 rhar 

the United States Senate had not satified as indicated above in 

paragraph 2.35. 

1 O. 1926- 192 7 Revobtion and the Stimson Agreements 

1 , .  

t 2.44 In the inrerim, a civil war had srarted in Nicaragua and the United 

I States marines came back in greater force but did nut take part 

overtIy in heiping one faction or the other. However, their presence 

put an end to the advance of what seemed the inevitable victory of 

the Liberal forces fighting the Government. In view of the chaotic 

1 situation, President Coolidge sent his personal representative, former 

1 
United States Secretary of Was GenemI Henry L. Stirnson, tu 

120 P~pers  Rehring ru ihe Foreign Refrrriom of rhe United Sraies 1926, Vol. II, 
p. 807. 
121 BrieJ'History, op cit, p. 45. 



oversee the situation.I2' On his arriva1 to Nicaragua, Stimson found 

thar alI the Parties were ready to accept Unired States control of the 

elections and other IegaI proceedings he proposed. The st icking point 

of rhe negotiatiuns was rhe insistence of the LiberaIs that President 

Diaz should resign and an incerim President be appointed until 

elections were held. Diaz was ready to restgn but on this point 

Stimson was adarnant. In one communication with the Secretary of 

State, Stimson notes: 

"1 deern retention of Diaz practicaIIy necessary for. 
adoption of such consritrrtiona1 method. Our sertlement 
plan would make President a mere Figrrrehead su far as 
Executive power is concerned. This has been and will be 
explained to Liberals. Diaz will accept this limitation of 
his powers and cheerfully and loyally cooperate with 
execution of  plan. After careful consideration we know 
no other Nicaraguan whom we could trust to so 
cooperate. ri123 ' 

In his book pubiished some monfhs after the eve~its, Stimson made 

no secret of his preference for Diaz and his insistence rhat he  should 
$5 124 remain in office: Diaz was ready to be a "figurehead . 

2.45 Stimson's inflexible position finally bore results and an agreement 

was reached bringing the civil war to an end in May 1927. Both 

factions had finally accepted th& Diaz cunti~rue as President untiI 

eIections were held the foIIowing year. These elections were to be 

held under the coinpIete conrrol of the United  tat tes. 

Iz2 Ibid, op cit, p. 46. 
'*' Papers R~lo t ing  ro the Foreign RelaNons of the United States 1927, Vol. III 
,335.  

Stirnson, op cit, p. 66. 
125 Pupers Reiarirrg to fhe Foreign Relarions of the United Sttrtcs 1927, Vol. III 
p. 50. 



2.46 The May 1927 Agreement: was accepted by a11 but une of rhe 

generals fighting under GeneraI Moncada, who was rhe milirary 
i $ ..:.,, ;<.. 7 - L k  .". 

leader of the Liberal Revblution. This &: General Sandino who did 

not accept the Agreement and the tightening of the economic, 

political and military control of the United States over Nicaragua. He 

withdsew with his men to the rnorinrains and waged a guerrilla war 

against rhe United States Marines that Iasted nntil the Iast Marine 

was evlzcuated from Nicaragua in 1933. At the height of the war 

against Sandino in Iate 1928, there were 5,480 marines and nava1 

forces in ~ i c a r a ~ u a , ' * ~  The first aerial bombings of an open city in 

world history took place in Nicaragua during this period. If we 

compare the number of forces in Nicaragua and her population of 

around 700,000 in 1928, at the tirne the impression is tllat of an earIy 

version of the Vietnam War. AI1 the events that occurred from 1927 

tu 1933 must be seen 'in the Iighr of this miIitary occupation. The 

Nicaraguan Authorities from the President down courd not but Iisfen 

carefully to the "suggestions" of the United States Legation in 

Managua since they could not be oblivious to the fact that several 

thousand of the best armed men . in:ithe , .  world were backing these 

sugges rions. 

2.47 Stirnson speIIed out the Agreement to the Secretary of Srare in a 

telegram dated 5 May 1927. It is an extensive message that might be . 

summed up in these words: 

". . .President Diaz proposes the creation by Nicaraguan 
law of an electoral commission to be controlled by 
Americans nominated by the Presidenr of the United 
Skites and offers tu tum over tu this board the entire 
poIice power of the State.. . He further offers tu disband 

126 Survey 1909-1932, op cit, p. 107. 



his army and to deliver their arms to the custody of the 
United  tat tes."'*^ 

2.48 The first step in the implementation of the Agreement of 1927 was 

that both Parties, the Rebel and the Government forces, would be 

disarmed and their weapons turned over to the Uriited States military 

forces. United States Admira] Latimer issued a procIarnation on 10 

May addressed tu those who wesc i ~ r  possession of weapons: 

"Tu avoid the regrettabIe and usel~ss shedding of blood 
al1 individuals and leaders of groups, now having in their 
possession or in hiding serviceable rifles, machine guns 
or ammunition or who know the location of such 
munitions as rnay be hidden, should immediately deliver 
them to the custody of the nearest detachment of the 
Arnerican forces. Upon such deiivery payment of IO 
cordobas w i I I  be made.. . $9128 

12. Unite J States Control of the Legislative and Judicial Bmnches 

2.49 The next steps in the implementiltion of the Agreement involved the 

revamping of Congress and the Judicial Branch of the Government. 

The Liberal members of rhe Suprerne Cour7 and Congress who had 

been oustcd by Chamorro were reinstated and their substitutes iri nrrn 

were oristed. This was donc under the instructions of Stimson. In a 

message sent by Stimson to the rebel Ieader, General Moncada, on 

1 1 May he informs him: 

1 27 Papers Relating to the Foreign Relurions of the United Srlires 1927, Vol. III 
pp. 339-342. 
IZ8 Ibid, p. 345. 



"1 have recornrnended ru President Diaz that the Supreme 
Court be reconstituted by the elimination of the illegal 
judges placed in, that court under Sr. Chamorro. ..l have 

: . - . W . .  - ' .  
already advised thar the congre& bë Fkconstituted.. . ,,129 

2-50 The changes in the judiciary werit beyond the Suprerne  cour^. It was 

in fact a complete overhaul of the judicial branch under the 

supervision of the United States. The United States Minister kept the 

Secretary of State inforrned of every detail uf this overhaul. This 

incIuded cornrnlrnicatians on the way rhe Suprerne Court would 

decide on those cases fhat had been already decided by the previous 

Court and how the appellate courts would be reintegrated. This 

correspondence runs from 16 June to 29 September. The solution 

finaIIy fuund for. this revarnping of the judiciai branch met the 

approval of the Stare Depar~rnent, Acting Secretary of Srate Car-r 

wired the American Chargé in Managua his opinion on the way 

things would be settled. In his words to the Chargé: "Solution 

orrtlined by you is satisfactory to the ~ e ~ a r t r n e n t . " ' ~ ~  . . 

J3i Conr&l over Finances 

2-51 Next came the control of the finances. A comptroller of customs 

appointed by the State Departrne~it was already in place from 191 1 

onwards. Customs collections represented approximately 50% of the 

revenues of the Government but the United States wanted a stricter 

control and to appoint a comptrolIer of interna1 revenue. Even the 

pIiable Diaz resisred this Iast measure because i t  wortld have 

124 Ihid, p, 346. 
130 Ibid, pp. 389-398. 



rernoved his Iast taken powers in ~ ica ra~usr . '~ '  It was thought best 

not tu insist fur rhe preseilt on this point and that priw tu making a 

final decision an expert would be brought in to make an evaluation. 

This expert was to be Dr. Cumberland, who since 1923 had been 

Financial Adviser and Customs Receiver for the Haitian 

Government. He arrived in Nicaragua in Decernber of 1927 and had 

presented his report by March of 1928. He found that the financiai 

condition of the Government of Nicaragua was comparatively 

satisfactory. For this reason the Secretary of State informed the 

United States Minister in Managua on 19 ApriI 1928 that he  saw no 

urgency in impIernenting the financial pIan because it wouId cause 

damage tu the image of the United States: 

"A powerful weapon would be placed in the hands of 
those who criticize us in the US and elsewhere, who 
wouId undoubtedly charge that the Governmerlt of the US 
was taking advantage of a su-cailed mi 1 i tary occupation 
of Nicaragua tu impose u on it a permanent econornic P and financial domination."' 

2.52 In another message on 28 April 1928, the Secretary of State told the 

Minister in Managua that officia1 implernentation of the plan was nut 

"We do not feel that it is at al1 impossible to solve this 
difficulty if the President will in good faith courageously 
use al1 the power at his disposal. A few men desigriated 
by GeneraI McCoy and appointeci by the President of 
Nicaragua tu key positions in the Finance Ministry, the 
railruad, the National Bank and the revenue service might 
be aII that is required."'33 

Ibid, p. 416. 
'32 Papers Relating to the Foreign Relrrrio~is of the ünited Stares 1828, Vol. III 

533-535. 
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2.53 The way this situation was handled brings to Iight the rnethods used 

by the United States to try to hide the hand that had Nicaragua in her 
i..,"&.*!, 3 * :r + . ,  . .Y: 

grip. Toynbee describes the true natiii'e of United States dominion: 

"In opening up TropicaI America economically, the people of the 
US eschewed the outward visible signs of polirical controI in  the  
shape of 'spheres of influence', 'protectorates', and 
annexations ... Yet, although the US did not paint the political 
map of Tropical Arnerica with her own colours, the undercurrent 
of events in Tropical Arnericli was much the same. In both 
regions, econornic penetration brought paIitical intervention in irs 
train."134 

14. Establishment urid Contrul of the National Guard 

2.54 Another step rowards control of Nicaragua was the creation of a 

National Guard (Guardia Nacional). This was done by means of an 

Agreement between the United States and Nicaragua establishing the 

'Guardia NacionaI de Nicaragua', signed 22 December 1927. TIlis 

Nicaraguan A m y  was tu be rrained and cvmmanded by Uriited 

States Marine officers and the Director-General of the Guardia was 
. 

. , , :a  $135 to be a United States Marinè Gerieral. 

2.55 The most difficult step taken to implernent the Stimson Agreements 

was to speII out the IegaI framework ünder which rhe United States 

wouId exercise control of the eIecrions. 

134~oynbee, op cit., p. 482. 
Papers Relating 10 the Foreign Relations of the United States 1927, Vol. III 

pp. 433-439. 



The docrimentary records of the corsespondence between the Unired 

Stares Legation in Managua and the DeparIrnent of State for the first 

quarter of the year 1928 reflect the enorrnous pressure put on the 

Nicaraguan Government in order that the electoral law giving full 

powers ru General McCoy be approved in its original iorrr~.'~~ The 

Nicaraguan Cungress was stiII durninated by the Cunservatives and 

they were inflexibly opposed to its enactrnent. The opposition was 

based on very logical constitutional grounds that prohibited the 

appointment of a foreigner as Chairman of the NationaI Board of 

eIections who, furthermore, would have powers of IegisIation in the 

implementarion of the electoral pr.Eicess. This was the position taken 

by General Chamorro, leader of the Conservative Party, and the large 

majority of Depu ties who refused to enact the law. 

2.57 General McCoy originally wrote the drafr that was befo1.e the 

Deputies in English. This law would give hirn quasi-dictatorial 

powers over Nicaragua. Al1 suggestions for toning down the draft of 

electoral law were rejected by the United States. For example, rhe 

Nicaraguan Foreign Minister suggested that the transIarion from 

English tu Spanish pt-esented tu the Nicaraguan Congress was 

imperfect and that an improved version might obtain the approval of 

the ~ e ~ u t i e s . ' ~ ~  Mr. Hughes had already reported that a suggesred 

cha~rge was, for example, "if the provisions giving GeneraI McCoy 

authority to put into force masu re s  that woriid have the force of law 

' " 6ee Popers Relating ttr fhe Foreigir Relations tif the United Sues  1928, 
Vol. LII pp. 41 8-486. 
13' Telegram from the Chairman of rhe Amer-ican Delegation tu the SixtIi 
Irrternational Conférence Gf Americûn States (Hughes) to the Secretary of 
State, reporting a meeting with the Nicaraguan Foreign Minister on January 21, 
1928) See Ibid, p. 446. 



could be changed to read: 'tb have full force'.. ,"'38 But the United 

States was adamant that rhe powers of General McCoy had to be 
. , . . . . 

, . 
spelled out exactly a; k e n .  

2.58 The records show the great pressure put on the President in Managua 

and on the Nicaraguan Foreign Minister who was in Wavana 

attending the Sixth International Conference of Arnerican States. The 

United States Chargé in Managua was also making forceful demands 

to the members of the Chamber of Deputies. He informed the 

l Secretary of State on 18 January 1928 that he had made it clear to the 

Deputies "that there must be no diminution of the absolute powers 

which General McCoy must exerci~e."'~~ 

2.59 The controI over the President was complete in every detail. The 
l 

United States Minister in Managua reported on 1 Febmary to the 

Secretary of State that President Diaz and Chamorru had surnmoned 

50 prominent members of the Conservative Party to a meeting in 

order tu discuss the electoral law. The Minister reports that he told 

Diaz to canceI the meeting and rhat Diaz "promiseci to recall the 

invitation and instead io confër with the Conservative leaders in 

srnall groups and tu send thern to the Legation."'" 

2.60 There was a strong resistance by the Conservative Party members to 

the total powers given to McCoy not only because of Constitutional 

or nationaIistic scruples in giving these powers to a foreign general, 

but also because they felt that the United States was biased and 

wan ted Moncada and the Liberal party' to win the elections. This was 

explicitly mentioned tu the Arnericans on several occasions. 

*" Ibid, pp. 438-439 TeIegram of January 19, 1928. 
139 fbid, pp. 436-437. 
140 Ibid, p. 459. 



"Chamorro asserted that his attitude was iargely the result of his 

belief that the Department of State had decided to have Moncada 

eIected ~resident." '4' 

2.61 On January 17, 1928 the Minister of Foreign Affairs of Nicaragua, 

accornpanied by the President of the Electoral Board of Nicaragua, 

visited the Secretary of State in Havana, Cuba. The Memorandum of 

the meeting prepared by the Assistant Secretary of State, Mr. White, 

reports that i n  the course of the meeting the Nicaraguans told the 

Secretary of State that the impression had been caused in Nicaragua 

that the United States wanted Moncada and the Liberals to win the 

elections and "that this impression had perhaps been caused because 

certain of the marines in Nicaragua had made statements and 

propaganda i n  favor of the ~iberais.""~ The Chairman of the 

Arnerican Delegation in Havana reported on 8 February that the 

Minister of Foreign Affairs of Nicaragua had shown hirn a telegram 

h e  had received from President Diaz himself. "It stated that he was 

doing his best for the electorai law but that the difficuIty was that 

Congress and the public in general feeI that the US is supporting not 

the Li beral Party but General Moncada personally ."14' 

2.62 The Secretary of State inforrned the United States Minister in 

Managua on 23 February 1928 that he had received the visit of the 

Nicaraguan Minister in Washington who had brought to his attention 

news reports from Arnerican papers convey ing the impression that 

the American government favored the election of Moncada. 

1 4 '  Conversation with the United States ChargC in Managua as reported by him 
to the Secretary of State on January 15, Ibid, pp. 422-423. 
14' Ibid, pp. 43 1-435 at p. 432. 
143 Ibid, p. 464. 



Furtherrnore, that lhis was the impression given by Arnerican 

officiais in Nicaragua whose attitude seerned partial to ~ o n c a d a . ' ~  
;:y2, :: '1-  . . .  + ,*, 

The support of the United States for Moncada was also seen in the 

double standard used in rneasuring the qiraIif ications of Moncada 

and Charnom as carididates tu the Presidency. In the case of 

Chamorro the Department of State made it clear on different 

occasions since the agreement with Stimson in May of 1927 that his 

candidature fur presidenr wuuld not be approved by the United 

Srates. The aIIeged reason was that he  had been de facto President 

for a few months during 1926. Moncada's fate was differerit. The 

Conservatives challenged the admission of his candidacy. One of the 

3 rnernbers of the National Electoral Board chaired by General 

M C C ~ ~ , ' ~ '  the Conservative rnernber, presented a statement 

opposing the acceptance by the Board of General Moncada's 

nomination on several grounds. The most compelling ground for the 

challenge, because it had the same basis as the impediment on which 

Chamorro had been defiied the righr of being a candidate, was that 

General Moncada had been head of a revolutionary army that had . . 
tried to topple a Iegitirnate ~overnmerit - the Diaz Governnient - 

that had been recognized as legitimate by the United States in 

November 1926. General McCoy and the Liberal rnernber of the 

Board decided to maîntain Moncada's n o r n i n a t i ~ n . ' ~ ~  

2.64 The other elernent provokirrg an inclination to support Moncada was 

the costly struggle the United States was waging against the rebels. 

144 IM, p. 469. 
145~ee pan. 2.60. 
146 Repafz of the United States Minister in Managua to the Secretary of State on 
Augu st 23. Pnpers Relatirag ro the Foreiga Relorims of the United Srarcis 1928. 
Vol. III pp. 503-504. 



The polirical a~rd military cost of having muse than 5,000 United 

Srates rroops fighting in Nicaragua cannot be overIooked. A welI 

infonned observer at the time, the renowned historian Arnold 

Toynbee, wrote that: 

"...as time passed and the omens bcgari ro point to 
stalernare rather than check-mate, the statesmen ar 
Washirigtan found their acts subjected to a more and 
more critical and embarrassing scrutiny on the part of 
public opinion - first and foremost at home, in the second 
degree in Latin America, and in some degree throughout 
the ~ o r l d . " ' ~ ~  

If Chamorro or another Consel-vative leader were tu have been 

elecred President of Nicaragua, there cauId not be any foreseeable 

end to the fighting on the part of the Liberal rebel leader, General 

Sandino, and his men. Things rnight be different if his former boss, 

the former LiberaI rebeI Ieader, GeneraI Moncada, were to win rhe 

electiuns. This obviorrs derai1 worrId not have been lost upon the 

State Department nor to the wily Conservative General Chamorro. It 

was even believed by many that part of the arrangements made by 

Mr. Stimson with General Moncada - and the reason why Moncada 

accepted ~ h a t  Diaz should continue as President untiI the end of his 

period - was the guaranty of his being elected President in 1928. The 

fact is that he won the election in 1928 and the other Liberal leader 

of the revolution, Dr. Juan B. Sacasa won the next elections in 1932. 

Both elections were under the cornplete contrul of the United States. 

2.65 The stmggle of the U~rited Srates against Chamorro was apparent 

even in details. On 18 February the United States Minister in 



Managua inforrned'iithe Seci-etary of State that the Conservatives 

were restive and that: 

"In. view of this situation we have decided to have the 
guardia take over the polici~rg of Managua.. .The 
Government has shown an inclination to object this step 
but we shall insist upon it. The present police force is 
cornpletely dominaied by ~harnor ro . " '~~  

2.66 This was rhe reason why the Conservative Deputies opposed to rhe 

bitter end the atternpts of the State Department to have the 

Nicaraguan Congress approve the Electoral Law giving absolute 

power to Genesal McCoy. The State Depar~rnent rninced no words 

with the Conservatives and openIy threarened 10 take serious action 

if the Law was not approved. On t 7 January 1928 the Acting 

Secretary of State wired the Chargé in Managua and instmcted him 

tu deliva. a nore tu President Diaz notifying him that if the Law was 

not enacted the Stare. Department would consider it a "breach of 

! faith" and that further delay in the enactment "would compel this 

Government to consider senousir 3hat  other rneasures it can and 

shoirld take. This warning must he understood in the Iight of 
I -  1 

rhe more than 5,000 unid u tares marines then in Nicaragua! 

I 2.67 But in spice of the threats, the Chamber of Deputies finally r-ejected 

I the Electoral Law prepared by General McCoy by a vote of 24 to 18. 

l The Deputies knew its approval wouId be the death warrant of the 

1 Conservarive Party. The United States Minister in Nicaragua 

148 Papers Rellting to the Foreign Relations of the United States 1928, Vol. III 
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1 49 fhirl, p. 425. 



seported the refusa1 of the Deguties to the Secretdry of State on 13 

~ a r c l i . ' ~ '  After this defeat of the eIectoraI Iaw, the United States 

Minister informed President Diaz that he must move to organize the 

National Board of Elections and that this could be done with a 

PresidenriaI Decree containing in substance the eIecrora1 law 

prepared by General Mc Coy. The Acting Secretary of State 

approved this decision but rerninded the United States Minister in 

Nicaragua: "We assume that you wiII submit the text of the decree 

for considerat ion here pria to prornu~gation."15' The Decree was 

signed by President Diaz on 21 March and promulgated in the 

Gazeta on 26 March. General McCoy took office as Chairman of the 

NationaI Board of Elections before the Supreme Court of Nicaragua 

on 20 ~ a r c h . ' ~ ~  

2.68 The eminent historian, Arnold Toynbee, describes the contents of 

this Decree in the foIIowing terrns: 

"On the 21" March Sefior Diaz published a presidential 
decree investing the National Board of Elections-as now 
constituted under the Electoral Law of the 2oth March, 
1923, with GeneraI McCoy as Chairman-with full and 
generaI aritho~~it y to supervise the elecrions of 1928; 
suspending the said ElectoraI law, and al1 subsequent 
laws and decrees relating to elections, in al1 other 
respects; and granting the Chairman of the Board 
extraordinary powers. For inststnce, he was erngowered to 
require the removaI of any of his colleagues or their 
proxies; ro constitute a quorum by his presence abne, at 
his own discretion; and, ajso at his own discretion, to 
declare any action or determination an emergency 
measure and then pass it, at twenty-four hours 'notice, 

150 &id, p. 476. 
I" Teiegram dated March 1 5'h, Ibid, p. 478. 
152 Ibid, p. 48 1. 
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over his colleaQbes' heads. No action or decision of the 
Board was to be valid unless the Chairman concurred, 
and in case of a fie he was to have a casting vote."'53 

,- :, ..; : y; , . -  - , . -  7. 

2.69 The powers granted by the Decree to GeneraI McCoy were so greal 

that there was even friction with other American afficials in 

Nicaragua. The Secrefary of Stafe Ilad to send a message to General 

McCuy on 21 March informing him that the Guardia Nacional was 

not under his control and command and remained under "the control 

and command of the proper officers of the 2nd Brigade, United States 

~ a r i ~ ~ e s ' ' . ~ ' ~  

2.70 General Moncada informed the United States Legation that he would 

be glad to enter into an agreement with the Conservatives for the 

supervision by the Unites States of the elections of 1932. This was 

reportecl by the United States Minister in Managua tu the Secretary 

of State on 1 October 1928 pointing out that he considered that this 

request should be granted because; in his words, "Now that we 

controI the Narional Guard we shaII more than ever be subject tu 

weII founded criticism. if we permit: one party to perpetuate itself in 

power by dishonest elections." He added, as a further reason why the 

request should be accepted, that 'The situation in Nicaragua i s  

differe~rt from that in any other Centra1 Americarr countries because 

the strength of the two parzies is so nearly eqriaI and Party feeIing is 

so bitter."lS5 The Secretary of State responded on 3 October that 

"The Depariment would of course be glad to give a most 

sympathetic answer" but that the United States Minister in Managua 
. . 

153 Toynbee, op cit, p. 5 10. 
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shouId not be the intermediary between Moncada and rhe 

Conservatives because this rnight be seer-i "as indicatinn a desire on 

the part of this Government to instigate the Nicaranuan authorities to 

request continuance of the American occu~ation for another 4 

years." (Ernphasis a d ~ l e d ) ' ~ ~  This epirhet on the American presence 

in Nicaragua - occupation - was used by Secretary of State Kellogg 

who was an eminent jurist and became a few yeass later a Mem ber of 

rhe Permanent Court of International Justice. The Nobel Peace prize 

CU-sponsor of the Briand-Keitogg Parr was weII aware of the words 

he was using. 

2.71 The elections took place on 4 November 1928. The United States 

I Minister in Managua reporied the resulrs tu the Secrerary of State on 
1 

12 November indicatirig that 'The total reparted vote was 132,949 

and shows a Liberal party majority of 19,471 votes.. . i r  157 ~h~ 

l 
inauguration of Moncada took place on 1 January 1929. The United 

States Minister reported that same day that "General Beadie, the 

chier of the Guardia, was respwrsible for most of the anangernents 

for the inauguration ..."lS8 And so General Moncada was elected 

I with the presence of one United States marine for every 24 voters, 

l with rhe votes cuunted by Arnerican.Genera1 McCoy and was sworn 

i11 office under the protection of United States General Beadle! 

Is6 Ibid, pp. 506-507, 
'" Ibid, p. 51 7. 
Is8 Ibid, p. 522. 



2.72 TIie eIectoraI victory of Novernber 1928 marked the start of LiberaI 

Party ruIe in Nicaragua that wonld only end in JuIy 1979 with the 
' *jvq+ ',-? ;. ' . . ,, ; * t:; 

overthrow of the ' -S6rnoza ~ovèrnment. United States Marines 

controlled the Congressional elections held in November 1930 in 

exactly the same fashion as the General Election of 1928. Captain 

Johnson of the United States Niivy was Przsident of the NationaI 

Board of ~lect ions . '~  The mtaI United States personnel in charge of 

the eIectora1 Mission in the 1930 elections ernbraced 36 officers and 

536 enlisted men and 153 additional marines. This personnel was 

evacuated shortly after the e1ection.l" The presence of the Marines 

in these elections had clearly changed the "near equality" of the two 

parties in the view of tlia United Stares Minister in Managua as 

expressecl in the telegram to the Secretary of State on 1 October 1928 

quared in paragraph 2-70 above. 

18. The Special Inierests of the United States In Nicaragua 

! 
2.73 What were the special interests of the United States in Nicaragua that 

prornpred the proIonged United Sates occupation? Resident 

Coolidge spelled out f6 ~ o r i g r k i ~  în hîs Ianuary 1927 speech, quoted 

above paragraph 2.38, the generaI inferests that the United States was 

pursuing in the occupation of Nicaragua. The special envoy he sent , 

to Nicaragua, Mr. Stimson, wrote after his return: 

"Nicaragua is aIso related ro this Isthrnian policy of the 
United Stattted in a peculiar way not cornmon to ifs four 

Papers Relaring #O the Foreign Rekaiiotrs of the Uniled Stares 1930, Vol. III, 
~ ~ 6 5 2 .  

See telegram of 14 November 1930 of the United States Minister to 
Secretary of State Stimson, Papers Relating tu the Foreign Relations of the 
United Stdtes, 1930, Vol. III p. 655. 



Central American sisters. It contains within its 
buundaries the transisthmian route, which, by cornmon 
consent is, nexf tu the Panama route, most feasibIe for an 
interoceanic canaI. Sooner or later, though not wirhin the 
Iives of this gentration or possibIy the nexf, a second 
cana1 will be constrvcted through the isthmus by that 
route, and this canal when completed will necessarily 
command the same dominating strategic relation to the 
safety of the United States as the present one at Panama. 

By the Bryan-Charnomû Treaty, rarified in 1916, 
Nicaragua granted fo the United States the permanent  and 
exclusive right to consrrucL such a canal. Any Iodgment 
of a possibIy hostile foreign influence upon the ferrirory 
of Nicaragua wouid therefore in a doubIe sense be 
perilous to the safety of the United states."16' 

19. A New Canal through Nicaragua 

Mr. Stirnson's prediction about a future canai rhrough Nicaragua 

became a pussibility sooner than even he expected. The roaring 

twenties were in full swing, the United States economy was 

booming, international commerce was thriving and the capacity of 

the Panama Canal seemingly would be surpassed in the near future. 

The need for a new canal was in the air. The cost was seen as 

negligibIe in the euphoria of the twenties and the military and 

commercial benefi ts enannous. 

2.75 Against this background, 

"On March 2, 1929, rhe Congress of the US passed a joint 
resoiufion providing for a new study of interuceanic canal 

16' Srirnson, op cit, pp. 11 3-1 14. 
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routes. The resolution, approved by the President on 
March 4, 1929, expressed special interest in the 
possibiIity of the! enlargement of thchPanama Canal and in 
the project for k n e b  canal through ~i~ara~ua."'~' 

2.76 FieIdwork on the survey of the Nicaraguan route began in August 

1929 and was finished before July 1931. The report of the 

Interoceanic Canal Board, based on this survey, was presented to the 

United States Congress on 10 December 193 1. It indicated that an 

interoceanic ship canal across Nicaragua was practicable and 

irtvolved no problems that could not be solved successfuIIy. The 

1909-1932 Survey of Relations goes on to say that despite the 

advantages of such a canal, the recommendation of the Interoceanic 

CanaI Board stated: 

"73. The present conditions of world trade, the necessity 
for economy in expenditure of public funds, and the facts 
that traffic through the Panama Canal now requins onIy 
about 50 per cent of i ts capaci ty . . . lead to the conclusion 
that no immediate steps must be taken to provide 
increased facilities for passing water-borne traffic from 
ocean to ~ c e a n . " ' ~ ~  

2.77 The reasons given by the Canal Board can be reduced to one: The 

Great Depression that began in the United States ifter the stock 

market crash of October 1929 and spread to Europe and the 

industrisilized world, drasticaIly reduced international trade and, 

hence, traffic through the Panama Canal. The undertaking of 

expensive projects was obviously out of the question. This economic 

Ib2 Survey 1909- 1932, op. cit. p. 1 13. 
'63 Ibid, pp. 1 13- 1 14. 
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reality affected the plans of the United States in the Caribbean, and 

particularly in Nicaragua. With the canal project cancelled or 

postponed indefinitely and the financial woes in the United States, 

the interest of Washington in the fate of Nicaragua was drastically 

reduced. It became only a matter of Ieaving i n  power a Government 

loyal tu its interests and of organizing an orderiy withdrawal frorn 

Nicaragua. 

20. The Wirhdrawal of Unired States Marines 

The reasan for United States withdrawal was not that the country had 

been pacified. The situation in Nicaragua in 1930 remained basically 

the same as in 1928 except for the deterioration of the national 

economy due tu the international economic depression. Secretary of 

State Stirnson sent President Moncada, on 24 November 1930, an 

extensive missive anaIyzing the situation in Nicaragua. He indicated 

that there were stiil 1,500 United States marines in Nicaragua, and 

that these marines, together with the more than two thousand 

Guardia Nacional trained and commanded by a United States 

GeneraI and staff of marine officers, had sri 11 not been able tu control 

the situation that seerned "as unsettled as it was three years ago."Ia 

2.79 CeriainIy the "unsettled" situation continued. The guerrilla warfare 

was still raging. But the interest of the United States in Nicaragua 

had waned. As noted by Toynbee, "At this stage, the poIicy of the 

US Government seems tu have been to Ieave this trouble to be dealt 

I" Papers Relating to rhe Foreign Relurions of the Unired States 1930, Vol. III, 
pp. 683-69 1, at p. 684. 
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with by rhe Nicarûguan National Guar-d tinder their US offi~ers."''~ 

By Febniary 1931, Mr. Srimson, at that fime Secretary of State, 
-a. .:, :! ; t-, , ; .  '.i . 

announced that moi-e marines would be withdrawn. It was only after 

the elections of 6 November 1932, again won by the Liberals, and 

again under the control of a United States military officer, Admiral 

CIark Woodward, whu was appointed Pr-esident of the National 

Board of Elecrions, and the corning into office of the new President 

on 3 January 1933, that United States military officers turned over 

command of the National Guard ro Nicar-aguan o f f i~e r s . ' ~~  On 3 

January 1933 the Nicaraguan Minister of Foreign Affairs sent a 

telegram to the Secretary of State informing him: "yesterday the last 

body çtationed in Nicaragua of the US Army left the ~ e ~ u b l i c . " ' ~ ~  

2.80 With the wirhdrawa1 of the Unired Srates marines rhe main 

justification of GeneraI Sandirio for waging his warfare had ended 

and shartIy aiter he laid down his arms and started peace 

negotiations with the new President, Dr. Sacasa. The Encyclopaedia 

Britannicn describes these events: 

. ..': . I 

"The Marines withdrew upun the inauguration of Sacasa, 
and Sandino subrnitted to-his govern&rif. A Nicaraguai~ 
Nat ional Guard (Guardia NacionaI), trained by the U.S. 
Marines and cornrnanded by GeneraI Anastasio Somoza 
Garcia, was now sesponsibIe for mainraining order in the 
country. In 1934 high-ranking officers led by Somoza 
met and agreed to the assassination of Sandino. Somoza 
then deposed Sacasa with the support of Factions of both 

'65  Toynbee, 1930 Survey, p. 339. 
1 66 Papers Reltziiizg IO ihe Foreign Reinlions of the United Smes 1932, Vol. V 
pp. 924-925, Telegram of United Stares Miniçrer in Managua to the Secretary 
of State on 2 January 1933. 
'67 Ihid, p. 925. 



Liberals and ~onservatives, and in a rigged election he 
became gresident on Jan. 1, 1 937."158 

2.8 1 No marines came back to resrore CunstitutionaI Governrnent. After. 

aII, the rnan handpicked by the United States to head the armed 

forces of Nicaragua, General Somoza, was in charge of Nicaragua 

and would look after United States interests. Two years later, in 

1939, Somoza was invited to Washington and was received by 

Presidenr Roosevelt with al1 honorrrs. GeneraI Somoza and his  sons 

rriIed Nicaragua until overîhrown in 1 979. 

PART B 

THE CONCLUSION OF THE 1928 TREATY 

As shown in the previous Chapfer of the presenr Mernorial, 

Nicaragua's title over the San Andres group and the neighbouring 

islands and cays at rhe rime of independence is firrnIy established in 

accordance with the usi possidetis iuri .~ principle. Because Colombia 

was well aware of the legal situation, she took advantage of the U.S. 

occupation of Nicaragua to extort from her the conclusion of the 

1928 Treaty. Rre varioris episodes and rhe srirrounding 

circrirnstances of fhis extortion deserve sume expIanations. This Part 

wiII review the ~iegotiations that led to the signature of the Treaty on 

24 March 1928 and the events ieading to its ratification on 5 May 

1930. 

168 History of Nicaragua: The Somoza yem,  EncycIopaedia Britannica 2001, 
Srandard Edition CD ROM, 1994-2001. 
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2.83 In its 1930 Report to Congress, the Colombian Ministry of Foreign 

Affairs points out that in 1922 it studied the possibility of reaching a 

negotiated solution of the dispute with Nicaragua and concluded that 

it was convenient to reach a direct agreement with Nicaragua on the 

basis that "Colombia would renuunce any righrs over rhe Mosquitia 

and the Mangles Islands on condition that Nicaragua would desist of 

any ciaims over the other islarrds, islets and keys of the 

~ r c h i ~ e ~ a ~ o . " ' ~ ~  The Report continues tu indicate that the 

Colombian Minister in Nicaragua, Dr. Manuel Esguema, was given 

full powers to negotiate with Nicaragua on that basis and succeeded 

in concluding the Treaty of 24 March 1 928.I7O 

2.84 The Report is not entirely correct. The provisions of the 1928 Treaty 

did n d  refiert the proposa1 that CoIurnbia had decided to make to 

Nicaragua in 1922 as is indicated in the preceding paragraph. The 

1928 Treaty expressIy excluded the cays of Ronrador, Serrana- and 

Quitasueno which was not part of tkagreement as foreseen in 1922. 

For present purposes it must be pointed out that this modification of 

the original offer by Colombia is significant because it was not made 

because of any Nicaraguan request. As indicated in the following 

paragraph, Nicaragua up tu 1927 sirnply had no inte~rtion of 

recognizing the sovereignty of Columbia mer the San Andrés 

'" Inftime del Minisfru [le Reinciones Exkritires aI Congreso de 1930, 
Irnprenta Nacional, Bogoti, 1930, at p. 2 13. The reference ro rhe "Mosquitia" 
is to the Mosquito Coast; that is, the Caribkan Coast of Nicaragua. "Mrtngles" ' 

is the Colombian name of the islands known in Nicaragua as Islas del Maiz or 
Corn Islands. See NM Vol. 11 Annex 7 1. 

The narrative i s  contained in informe del Ministro de Relaciones Exteriores 
i 

al Congrexo de 1930, op. cit. pp. 212-2 13. 
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tu discuss the desirübility of terminating the controversy by 

I accepting the proposal made by ~olombia.""~ 

2.87 After this failed attempt of the United States to have Nicaragua sign 

l a treaty recognizibg Columbia's sovereignty over the San Andres 

I Archipelago, no further negotiations took place until after the visit of 

I Mr. Stimson and the agreements he reached with the Nicaraguan 

l Governrnent and the rebeIs in May 1927."~ Thus on 28 July  1927, 

I the Untied States Minister in Managua, Mr. Eberhardt, inforrned the 

Secretary of State that the: 

"Colombian Minister has just returned to Managua and 
States that he expected tu revive with the Nicaraguan 
Government the question of the San Andrés Archipelago. 
1 (Eberhardt) have discussed the subjject with Diaz who 
informs me that he favors the settlement proposed by 
CoIombia as set forih in the Department's instruction 2 12 
directed tu Secretary Thurstan under date of March 25 
[21], 1925 and if the Department su desires will instruct 
Minister for Foreign Affairs to commence preliminary 
negotiation with Colombian Minister tending toward such 
sett~ernent.""~ 

1 2.88 As narrated above i n  paragraphs 2.48-2.72 from this moment up until 

I the ratification of the Treaty in 1930, Nicaragua was under virrualIy 

l total control of the United States: miIitarily, econornically and 

1 politicalfy. The situation now was ripe for obtaining the agreement 

l of Nicaragua tu the Treaty. The proposal that had "greatly 

l disappointed" Minister Urtecho - as reported in paragraph 2.86 

1 above - was now perfectl y acceptabIe to President Diaz. 

173 Idem. 
174 See para. 2.44 above. 
175 Pnpers Relafing tu &Ire Foreign Relatiotis of the United States 1927, Vol. 1, 
pp. 322-323. 



2.89 A Memorandum by the Assistant Secretary of State (Mr. White) on I 

August 1927 summarizes a meeting he had with the Colombian 

Minister to discuss the matter of a treaty with Nicaragua. The 

meeting was held at Mr. White's request and the folIowing day the 

Colornbian Minister returned wi th further proposais on how to reach 

an agreement. These meetings indicate that the real negotiating 

parties were CoIombia and the United States and that Nicaragua was 

not present and only awai ted orders. 

2.90 The transcript of the notes sent by the United States Minister in 

Nicaragua to the Secretary of State frorn August untiI November of 

that year iIIustrate the subordinate position of Nicaragua. In a note 

dated 31 August 1927, the United States Minister informs the 

Secretary of S tate: 

"It would, however, be appreciated by both President 
Diaz and this Legation if the Department would indicate 
whether a settIement along the lines proposed by the 
Department in its instruction No. 212 of March 25 1211, 
1925, still seems advisable to the Department, or what, if 
any, additional representations and points might be 
brought up in negotiations tending toward the settlement 
of this old question."'77 

2.91 There are more notes from the United States Minister i n  Managua 

inforrning the Department of Siate that the President of Nicaragua 

was awaiting instructions from Washington, although, of course, the 

dipiornatic Ianguage reads ''The President asked me today tu 

ascertain when the Department would be ready to express an opinion 

regarding the San Andres ~ r c h i ~ e l a ~ o . " ' ~ ~  And so i t  went on for the 

176 Ibid, pp. 324-328. 
I l 7  Ihid, p.329. 

Note of 4 October 1927, Ibid, p. 330. 



rest of the year of 1927."' At one point the Seketary of Stare 

informs the Chargé in Nicaragua "that it has been necessary to 
IL:,: --: ,.: ,LI-.' 

corisrilt another ~gpartrnerit in connection with this question and 

your instructions have bcen delayed pending receipt of rhis reply."78'> 

We can onIy specrrlate on whar other interests of the United States 

were at play in the context of these supposedly good offices they 

were conducting in the interests of two Latin American countries. 

2.92 Finall y, the United Sratcs Deparfment gave the green Iight tu pruceed 

along the lines proposed by Colombia. The United States Minister in 

Nicaragua informed the Secretary of State on 4 February 1928 that 

he  had transrnitted the views of the Department of State to the 

President of Nicaragua. This transmission was done in  a most 

itluminating fashion. The report of the Minister states that: 

"At the request of the Colombian Minister 1 called upon 
rhe President with him yesterday and repeated what I had 
a1ready toId the President about the Depaflment's 
viewing wirh favor a settIernent aiorig the lines which 
CoIombia had proposed. The President said that he would 
be very glad to have the matter settled in this way.. . i i~81  . " 

Thus, i n  order to complete the bilateral negotiations Colombia was 

condricting wirh the United States i t  was not only necessary ro 

"inform" the President of Nicaragua of the views of the State 

Department but it was necessary to do so in the Company of the 

Colombian Minister! 

179 Ibid, pp. 329-33 1 . 
Ibid, p. 330. 

I a l  Papen Reiaiing 10 Ihe Foreign &/arions rtf fhe United Staffs 1928, Vol. I p. 
701. 



2.93 On 23 March 1928, one day beiore the signarure of the Treaty, tlre 

Secretiir-y of State informed the United States ernissary in Managua 

that: 

"As this treaty recognizes (Nicaraguan) sovereignty over 
Grear and LittIc Corn Islands, which were Ieased tu rhe 
US for a term of ninety-nine years by Nicaragua in the 
Convention signed at Washington on August 5, 1914, the 
Department feels that it  would be a distinct advantage to 
have this proposed treaty concl~ded."'~~ 

2.94 Public opinion in Nicaragua was su averse to the content of rhis 

Treaty that the United States Minister in Nicaragua informed the 

Secretary of S tate on 27 March that: 

"an efforz had been made to negotiate rhe Treary bcfore 
the rerrirn frorn Havana of Dr. Cuadra Pasos (the Foreign 
Minister), in order thar he might avoid responsibility for 
relinquishing Nicaragua's claims to the San Andres 
Archipelago.. ." 

1 
For this reasun the Treaty bears the name of his Deputy Blircenas 

Meneses who signcd the Treaty on behaIf of Nicaragua. 

Furthermore, the United States envoy informs that the "Nicaraguan 

Government has desired that the signature of this treaty be kept 

absolrrtely se~rer . " '~~  The Treary was eyentuülly made pubIic on 22 

Septernber 1 928.lW 

2.95 The opposition from al1 quarters to the Treaty becomes clear in a 

telegram of 14 September 1928 from the United States Minister in 

Managua ta the Secretary of State in which he commrinicates the 

182 Ibid, p. 702. 
l a 3  idem. 
Ig4 Papers Relnting to the Foreign Relations of ifIfe United States 1928, Vol. 1 p. 
701 ., p. 705. 



request of President Diaz rhz-rf the Stafe Department make known lhar 

the Treaty with Colombia had been entered into with the blessing of 
*.-;;. :::>,. . .,;. : 3 . , . ,  

Washington. The opinion of the ~ i n i s t e r  was that "It would seern 

only fair to cornpIy wirh his request as such action wiII save him, tu 

some extent, from the birter po1iticaI attacks he wi11 be subiected tu 

Jsicl for accedin~ to the Department's sunaestion that Colombia's 

proposa1 be accevted." (Emphasis added) He further informed that 

the Legation had discnssed this with the Liberal candidate, General 

Moncada, and he had "prornised tu use his  influence to moderate the 

criticism of the Liberai press."1g5 

2.96 It was not coincidental that this Treaty was signed a few days aftcr 

the United States had backed President Diaz into a corner and made 

him sign the ElectoraI Decree of 21 March 1928 giving enormous 

powers tu General McCoy (see pasa. 2.68 above). Neither was it 

coincidental that the Electoral Decree of 2 1 March 1928 and the 
i Barcenas-Esguerra Treaty of 24 March 1928 were both signed in . 

cIear violation of the Nicaragrran ~ons t i  t u t i ~ n . " ~  The reality was that 

both the iegal order of Nicaragua and her institutions were at that 
, , ' .  - c .. 

tirne subject to the wiii the United States Goverment. 

2. Rarificariorz of the 1 Y28 Treuty 

2.97 The United States was very anxious for the Treaty to be promptIy 

ratified. The Secretary of  State does not leave the reasons for this 

interest in doubt. On 2 February 1929 he informed his envoy in 

Managua, Mr. Hanna, rhat 

I f s  Ibid, p. 7W. 
'86 See below Sec. II of this Chap., Subsec. Part A. 



"The Goverriment of the US has Inore that an academic 
interest in this adjusrrnenr, since it i ~ r  voIves Great arrd 
Little Corn Islands, Icased ru rhe US by Nicaragua in the 
convention of 1914, and therefore the Government of the 
US would be much concerned if the treaty ... should 
fail ."Ia7 

2.98 Somc months later, on 7 October 1929, the Secrefiiry of State waned 

Mr. Hanna that: 

"In any conversation you may hold on this subject, it i s  
desired that you shall refrain from discussiog the treaty 
arrangements affecting the Corn Islands to which this 
Government is a Party, although you shoriId, of course, 
make it c la i  that the governrne*t of the United States has 
no ulterior motive for its interest in the ratificatiori of the 
Treaty . . . $9 188 

2.99 The pressure for ratification was so great that the United States 

Miniçter in Columbia i~rformed fhe Secretasy of State on IO 

September 1929 that the Congress of Coiombia had alresrdy raiified 

the Treaty and that the Colombian Foreign Minister wanted United 

States "good offices" in order to obtain its ratification by the 

Nicaraguan Congress at its qproaching December sessions. 

Furthermore, the United Stares M inister goes on tu "respectfully 

suggest" to his superior "that the Lenation at Managua be authorized 

to exert its good offices in the   remis es."'^^ (Emphasis added) This 

in effect meant that the Legation at Managua was going to "exert ils 

good offices" in the "prernises" of the Nicaraguan Corigress! 

ls7 Papers Relating to the Foreign Relations of the United States 1929, Vol. 1 p. 
934. 
ISB &id, p. 937. 
ISg &id, p. 935. 
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2.100 But, after all, the rèquest of the United States Minister in Colombia 

was only natural. He knew the Nicaraguan Congress was composed 

.of members who had either been put in office by Mr. Stimson in 

1927, or had been put in office in rhe eIections of 1928 controlled by 

the United States and al1 wanted to be returned to office in the 1930 

elections that would also be under the total control of the United 

States. Bcsides, there were severai thousand marines to back his 

good offices. 

2.10 1 For this reason, and not withstanding the fact that this Treaty was 

"pewnally opposed" by President ~ a n c a d a l ~ *  and general public 

opinion1", the effect of the exerfions of the Arnerican kgation "in 

the prernises" resuIted in its discussion in the Nicaraguan Congress 

w ith the resulting approval of the Treaty by the Chamber of Deputies 

and the Senate on 6 March 1930. lg2 

'% fbid, p. 934. 
19' Ibid, p. 936. 
192 Gazeta N. 98, of 7 May 1930. See NM Vol. II Annexes 80 and 1 9. 



Section II 

Thé InvaIidity of the 1928 Treaty 

2.102 The "Treüty" of 24 Marrh 1928 concerning Territorial Questions at 

Issue between Colombia and Nicaragua is marred by several defects 

that make i t  nuIl and void as Nicaragua formally declared on 4 

February l980lg3: 

- it was concluded in manifest violation of the Nicaraguan 

Constitution of 191 1 that was in force in 1928 (A); 

- rhe Nicaragrran Government at that tirne was deprived of its 

internatiu~ial capacity since it couId not freely express ils 

consent to be bound by international treaties (B). 

PART A. THE 1928 TKEATY WAS CONCLUUED IN MANIFEST VIOLATION OF THE 

NICAHAGUAN CONSTITUTION THEN IN FORCE 

2.103 At rhe rime of thc concIusion of the 1928 Treaty , the Constitutiun in 

force in Nicaragua was that of 1 1 December 19 1 1 ,  which remained 

in force until 1939'". Articles 2 and 3 of the Constitution of 1911 

read ihrrs: 

193 See Declaration concerning the islands of San Andrés, Providencia and 
Surrounding Territories and the White Paper of that same date. See NM Vol. 11 
Annex 73. 
'" The Consrirur ion of 1 939 maintained pracrically the same principles. 



Article 2 
. <  , , ,. 

"Sovereignty is one, inahenable and irrevocable, and 

essenriaiIy resides in the peop1e;from whom rhe officiais 

established by the Constitution and the Iûws derive their 

powers. Consequently, treaties may not be reached that 

oppose the independence and integrjty of the nation or 

that in some way affect her sovereignty, except for those 

rhat promote union with une or- more of the RepubIics of 

Central America". 

"Public officiais only enjoy those powers expressly 

granted hem by Law. Any action of theirs that exceeds 

these is null." 

2.104 Nicaragua's acknowledgment in Article 1 of the BArcenas-Esguerra 

Treaty of Colombian sovereignty over the San Andrés archipelago 

cantravened rhe integri ty of the nation and affecteci her sovereignty. 

2.105 II is true that the Constitution of Nicaragua did not expressly state 

that the San Andrés archipelago was part of national territory. 

However, as shown in Chapter 1 above (paras. 1.37-1.381, this 

position had constantIy been upheld since Colombia fisst asserted her 

d a i m  over the isiands. In addition, prior to independence, the 

Audience of Guatemala maintained its jurisdiction against the claims 

of the Audience of Nueva Granada. The 1 850 Treaty in which Spain 



acknowledged Nicaragua's independence aIso included adjacerr t 

islands. 

2. f 06 One episode is particularly worthy of notice in this respect. As late 

as 4 May 1928, that is shortly after the signature of the BBrcenas- 

Esgrrerra Treaty, but before this fact was made known ru tfie 

the Nicaraguan Supreme Court of Justice denied a 

Colornbian request for the extradition of a person, Mr. Luis Ortiz, 

wha had committed a crime on the island of San Andrks. The Court 

judged that: 

"Colombia, in her request of the extradition of Ortiz, 
lacks the necessary and fundamental basis which is the 
right of sovereignty over the area where the crime was 
cornmitted, and she does aot even have the ternporary 
interirn possession arithorized by ArticIe VI1 of the Treaty 
of 1825 which it had unri1 the cession of Panama". 

2.107 As a consequence, the Court considered that to accept the extradition 

"would imply an attack on the very territorial sovereignty of the 

RepnbIic" and 

"cunsidered appropriate ~ h a t  the judicial procedures 
against Ortiz, whichever , the Government whose 
interests had been damaged by him, should be 
continued by the appropriate Nicaraguan Jndge, who is 
the District Crimina1 Judge of BIrrefieIds, to whom the 

9,195 . , proceedings would be sent.. 

2.108 This ruling clearly established that i n  conformity with the 

Nicaraguan legal system of the period, she had sovereignty over San 

Andrés at the time of the signing of the Treary. Therefore, said 

' 95  See Sec. 1, para. 2.94. , 

'96 Boletiri Oficial de la Gaceta, no 433, 3 1 May 1930, pp. 6324-6328. 



Treaty clearly "opposes . . . tlie integrity of the nation" and "affect(s) 

her sovereignty" and consequently could not be concluded Save if the 
, , , ,,,;- - 

, ; ;$, , ;>,y! ,  ,v: . .,..i- J .  

Constitution itself was arnended, w hich was not the case. 

2.109 The Judgment by the Central Arnerican Court of  ust tic el^^ of 9 

March 1917, which has been iirnply cited by ~ h e  Chamber of the  

InternationaI Court of Justice in the case conceming the Lnnd, Island 

and Maritime Frontier Dispute between El Salvador and' Honduras 

(Nicaragua i n t e r ~ e n i n ~ ) , ' ~ ~  iç of relevame. 

2.1 10 The case before the Central American Cour-t was initiated by EI 

Salvador against Nicaragua inter ulia because the latter, througii the 

Charnorro-Bryan Treaty of  5 August 1914,'~' had violated her own 

ConstitutionaI Iimitatiori upon the disposa1 of her territory in 

violation of ArricIe II of the Treaty of Peace and Arnity entered intu 

by the republics of Central America that declared that "every 

disposition or measure that may tend to alter the constitutional 

organizarion in any of them is to be dcerned a MENACE to the peace 

of said ~ e ~ u b l i c s . ' ' ~ ~ ~  The Court foha that, 

"The Government of Nicaragua, in infringing a 
consritutional standard - such as that which requires the 
rnainrenance of territorial inregriry - has consummated an 
act thar menaces the Republic of EI SaIvador, which is 

. 

l W  The Court was established by the five Central American Republics in the 
additional Convention to the General Convention of the Central American 
Peace Conference, Washington, 20 Decernber 1907. For a conternporary note 
an  the Court, see Hudson, M.O., The Centrai American Coun of Jusiice, 
f 1 932) 26 A.J.I.L. 759, 
lg8 See e.g.: ICJ Report 1992, p. 557, para. 330; and pp. 589- 601, para. 387- 
403. 
Ig9 See Sec. 1, para. 2.36 and para. 2.39. 
2# Text of ArticIe II in A.J.I.L. 191 7, p. 650 at p. 725. 



interested and obligared by the Treaties of Washington to 
maintain the presrige of the  pubric institutions of Central 
~rnerica."~" 

The case was well known in the r-egion and CoIurnbia couId nut have 

been unaware of it and certainly not the United States. This 

precedent should therefore have alerted her, al1 the more since the 

righis in quesrion under the Charnorro-Biyan Treaty were less 

detrimenta1 ro Nicaragua's sovescignty and ter1-iroriaI integrit y, in 

that they were leases of territory, than those abandoned in the 

BArcenas-Esguerra Treaty that pennanently disposed of part of her 

territor'y. 

2.1 12 According to Article 46 of the 1969 Vienna Convention on the Law 

of Treaties concerning "Provisions of interna1 law regarding 

cornpetence tu conclride treaties": 

"1. A State may not invoke the fact that its consent to be 
bound by a treaty has been expressed in violation of a 
provision of its internai Iaw r-egar-di~rg cornpetence tu 
concIude treaties as invalidating ifs consent unless that 
vioIation was manifest and' concerneci a mle of i ts intemal 
law of fundamental importance. 

"2. A vioIation is manifest if it wouId bc objecrively 
evident tu any Stare conductirrg itself in the matter in 
xcordancc with nomai practice and in good faith". 

.- .- 

201 A.J.I.L. 1917, p. 650 at p.726. 
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2.1 13 These provisions reflect the ;*>- 

"well estabiishEa,- :,.r" mle of international law that the 
validity of a treaiy may bt open tu question if it has been 
cuncluded in vioIat ion of the constitritiona1 Iaws of one of 
the states party to it since the state's organs and 
representatives must have exceeded their powers in 
concluding such a treaty."*02 

In the case of the Barcenas-Esguerra Treaty it is clear that the 

Nicaraguan officiais who concluded the Treaty violated Article 2 of 

the Constitution since the acknowledgement of Colombian 

sovereignty over the San Andrés archipelago was contrary to the 

integrity of the nation and affectecl her sovereignty . The consequence 

is that the consent of Nicaragua to be bound by the Treaty was not 

only nul1 according to Article 3 of the Constitution, but also 

constituted a fiaw of consent which can bc invoked at the 

internationa1 IeveI as provided for in general international law as 

reflected in Article 46 of the Convention on the Law of Treaties with 

the result that the rreaty is iniernationally invalid. 

2. I 15 In the present case, the ~quirernents referred to in paragraph 2 of 

Article 46 are fulfilled: 

-the violation concerned "a mIe of inremal law of fundamental 
importance", incIuded in the Constitution i tsel Y, a w idely priblicized 
document which express1 y warned that any breach of this type would 
be considered a nullity; 

- it was "manifest" and shouId have been "objectiveIy evident tu sriy 
S tate conducting itseIf . . . in accordance with the nor~nal practice and 
in good faith" since the violation was not that of an obscure law 

202 Sir Robert Jennings and Sir Arthur Wntrs, OppmheimS Ilrternatioriul L w ,  
ninih ediiion, Longman, London, p. 1285, para. 636; see aIso p. 1288. 



requiring extensive research to find, nor of a provisio~r thar is 
difficuit tu interpr-et; the specific rule violared does not require any 
kind of interpretation. After the judgement of the Central American 
Court of Justice ignorance of this Constitutional limitation of the 
Nicaraguan Government could not be alleged by anyone in the 
Americas. 

2.1 16 It is worth noting in this respect that Colornbia herself believes that 

any shortcoming or violation of a constitutional provision regarding 

the steps to be carried out in enacting a law approving a Treaty, 

nulliiïes such a Iifw and, for a11 purposes, nuIlifies rhe ratification of 

that Iaw by the Government. 

2.1 17 Thus, on 14 September 1979, Colombia and the United States signed 

an Extradition Treaty aIIow ing for the extr+adit iori of CoIornbian 

nationals. This Treaty was approved by the Colombian Congress on 

14 October 1980 and was sent to the President of the Republic for 

his approval and enacrrnent intu law. Ir was, however, approved not 

by the President, but by Minister Gerrnin Zea to whom President 

Turbay of Colombia, absent for a 3-day official visit abroad, had 

delegated the exercise of "constitutional functions" during his 

absence as required by article 128 of the Constitution. For its parr, 

the Unired Srates Senate quickly approved the Treât y, and it entered 

into effect on 4 March 1982. However, the Suprerne Court of 

Colombia on 12 December '1986 mled that Law 27, approving the 

Treaty, could n d  be considered valid "in as inuch as it was not 

constituriuna11 y approved by the President of the ~ e ~ u b l i c . " ~ ~ ~  

2.1 18 III view of this Ruling, the then Colombian President Don Virgilio 

Barco feI t the Ruling rnearrt that presidential approval was needed 

for Law 27 and he  proceeded tu approve it again aiid publish it as 



- ,  - .  . ,:?, . 

Law 68 of 1986. Immediately, the constitutionülity of this new Law 

was questioned on the basis that the President had approved a non- 
,*L ' ,, ,, .fi :? ,. '.. >; >..: 

existent Iaw since the RuIing of the Court had Ieft Law 27 as nu11 and 

void. The Sriprerric Court ruled thar this new law was 

unconstitutional on 25 June t 9 ~ 7 . ~ ' ~  

2.1 19 SimiIarly , as nofed by Pr+ofessor Antonio Remiro Brotons, 

"on 23 October of 1992 the CoIornbian CounciI of Srate 
annulled the diplornatic note of 22 November 1952 in 
which the Minister of Foreign Affairs of that country, Mr. 
Usibe Holgrrin, recognized the Venezirelan nature of the 
archipelago (Las Monjes), clairning that in doing su the 
minister had gone beyond his powers".20" 

2.120 Tt appears therefore that even mistakes based on abstruse 

interpretations of the CoIombian Constitution i tseIf Iead ro the 

nullification of the ratificarion given by the Executive fur a treaty, 
1 

2.1 2 1 Apply ing the same test to the "ratification" of the 1928 Treaty by the 

Nicaraguan Congress, it can only be concluded tl-rat the approval of 

fhe Congress was ig'inariiiest 'Giolation of the constitutional 

provisions then in force in Nicaragua and that, therefore, it was 

invalid ab initio and has never entered inro force. 

2" Text Ibid at p. 498. 
' O 5  "Problemus de Frorateras en Iberoatnericana", in La Escuela de Salamanca 
y el Derecho Internacional en America, ed. Araceli Mangas, Salarnanca, 1993, 
p. 132. 



PART B. THE NICARAGUAN GOVERNMENT WAS DEPRIVED OF ITS 

INTERNATiONAL CAPACIn DURING THE PERTINENT PERIOD SINCE IT COULD 

NOT FREELY EXPRESS ITS CONSENT TO BE BOUND BY INTERNATIONAL 

TREATIES 

2.122 CoIombia orrght tu have bee~r a11 rhe more sensitive to a stricr 

cornpliance with Nicaraguan constitutional requirements in that i t  

was well known by the Colombian authorities that Nicaragua was at 

the time under occupation by t l l e  United  tat tes.'^ 

2.123 According to the carefully drafted Article 52 of the 1969 Vierina 

Convention on the Law of Treaties: 

"A treaty is void if irs concIusion has becn procure4 by 
the threat or use of force in violation of the principles of 
international law embodied in the Charter of the United 
Nations". 

2.124 There can be no doubt that, given the circumstances in which it  was 

concluded, the Bircenas-Esguema Treaty would be considered 

unquestionably void ab inirio Irad ir been co~icIuded after the entry 

inro force of the Charter. However, the 1928 Treaty "must be 

appreciated in the light of the law contemporary . . with and that 

Law as expressed in the 1969 Convention has no retroactive effect. 

2.125 However, this is  rot the end of the question. 

2as The occupation of Nicaragua by r he United States was acknowledged by the 
U.S. Govemrne~it. See above, Sec. 1, paras. 2.38 and 2.70. 
207 P.C.A., Max Huber's Arbitral Award of 4 ApriI 1928, Idand of Palmas, 
RIAA, Vol. II, p. 845. 



. . 
2.126 Indeed, the Charter was not yet in force, but the Covenant of the 

League of Nations was, and 1928 was the year when the 
$.!,; : ? ,; 208d "t '1,. :' 

BriandlKeIIogg Pact was sîgned. And, as rhe International Law 

Commission put it in the cornmentary of the corresponding provision 

in its Draft Articles on the Law of Treaties: 

"With the Covenant and rhe Pact of Pans rhere bega~i tu 
develop a strong body of opiniu~r which held that such 
treaties [which were broright about by the fhreat or the 
use of force] should no longer be recognized as v a ~ i d . " * ~ ~  

2.127 It rnust be noted that this trend was especially marked in the 

Americas, where the Sixth Conferaence of American States had just 

adopted, on 18 February 1928, two resolutions condemning the war 

of aggression and the war as an instrument of national policy in their 

mumal Aiid while "[a] resolittion presented to the 

Conference, declaring that no state had the right tu inter-vene in the 

interna1 affairs of another was withdrawn in the face of firm 
5, 211 American opposition , based on a clairn to a right of so-called 

"humanitarian interveht ion** to pioieci tlie livcs and property of 

nationais, Article 8 of the celebrated Montevideo Convention un the 

Rights and Duties of States dedares in firm terms that: 

208 The cosponsor of rhis  Pact was Mr. Frank Kellogg, Secretary of State of the 
Uriited States when these events were taking pIace in Nicaragua. See above 
Sec. 1, para. 2.70. 
209 Commentary of draft Article 49, ILC Yearbook 1966, Vol. II, p. 246, para. 
(1). See also: H. Lauterpacht, Report on the Law of Treaties, AICN.4163, ILC 
Ymrbook 1953, p. 147. comment of  draft Article 12 ("Absence of 
Compulsion"), para. 1 and 2, and JLC Report in ILC I'ec~i.baoX: 1963. Vol. II, 
cornrnentary of draft Art. 36. p. 197, para. (1 1. 
210 See Ian Brownlie, Irtft.rna~io~ai Lnw and rhe Use of Force by Srates, 
Clarendon Press, Oxford, 1963, pp. 73-74. 

ihid., p. 74. 



"No Sfate has rhe right tu intervene in the interna1 or 
external affairs of an~ the r . " '~ '~  

This statement was seen as declaratory of the then existing law. 

2.128 This has been clearly acknowledged "in rhe teachings of the must 

qualifiecf publicists" in Latin Arnerica af the tirne. Thns, in his course 

at The Hague Academy in 1930, Ambassador J.M. Yepes, then the 

President of the Board of Legal Advisers of the Minister of Foreign 

Affairs of Coiombia, wsote: "le Nouveau Monde a toujours éte 

urianirne 2 condamrier Ia guerre (. ..) comme contraire B la mol-ale 
9, 213 internationale . This same author also suggestcd that the principle 

of non-intervention 

"est comme l'épine dorsale du droit international au 
Nouveau Monde. Depuis le commencement de leur vie 
indépendante, toutes les Républiques américaines ont 
proclamé leur droit à se développer librement, sans 
contrôle ni intervention d'aucune autre puissance. La 
doctrine de Monruë n'&ait, au fond. que la roclamarion 

7,  2 4 soIenne1Ie du principe de rron-intervention . P 
In 1925, the American Institute of International Law adopted the 

Draft on the "Fundamental Rights on the American Continent" 

prepared by the ChiIean, AIejandro AIvarez, whu later becarne a 

Judge in rhis Court. ~ c c o r d i n ~  tu this texf: 

See also the Declaration of Principles adopted in Buerias Aires on 23 
Decernber 1936 by the Inter-American Conference for the Maintenance of 
Peace; rhe  Conference olso adopted that same day an AdditionaI Protoc01 
reIat ive to Non-Intervention (see ibid., pp. 97-99). 
'13 "La contribution de l'Amérique latine au développement du droit 
international public et privé", 32 Recueil des cours, 1930-11, p.743; see also p. 
744: the very idea to outlaw war may "être revendiqué par l'Amérique latine 
comme u n e  de ses contributions Ies glus importantes au progfès drr droit des 
gens". 
214 Ibid., p. 745. 



"un État extra-continental ne peut ni directement ni 
indirectement (. . .} occuper même temporairement un 
territoire d'un État américain . . . 

:t:j;' ?l : ,y,, . '4 i,:> 

"Les Étars d'Amérique ont foufe libeiré pour conduire 
leurs affaires intérieures et extérieures sous Ia forme 
qu'ils jugent convenable. Aucun État ne pourra donc 
intervenir dans les affaires indrieures et extérieures d'un 
autre État américain contre sa volonté. La seule ingérence 
qui pourra y être exercée sera une ingérence amiable et de 
conciIiarion sans aucun caractère de merci tien.""' 

2.129 Nicaragua herself has forcefully maintained before the Court that the 

principle of  non-intervention in the Americas precedes the Charters 

of the United Narions and of rhe Organization of Arnerican States. 

This was maintained by Nicaragua in a cuntext in which i t  wouId 

have sufficed to simply invoke these last Charters without need of 

proving that this principle had a special significance in the Americas, 
I long before they came into e~istence.~'" 

2.130 It must aIso be kept in mind that both the prohibition of the use of 

force and of intervention . in the ,interna1 affairs of States are 

peremptory noms of general international law within the meaning of 

Article 53 of the Vienna Convention on the Law of Tr-eaties (jm 

c ~ ~ m s ) . ~ ' ~  Therefore, even ad~niriing that these mies were nof of a 

peremptory nature at the time, Article 64 of the Vienna Convention 

215 AIvarez (A.), Le nolrventr droil inrernatihnni public er sa codifcario~~ en 
Amérique, Paris, Librairie Arthur Rousseau, 1924, p.6. 
' 16  I.C.J. Pleadings, Military und Paramilitary Activities in and ngainst 
Nicaragua (Nicaragua v. United States of America), Vol. IV, p. 86 and Vol. V, 
9;426. 

See E.R.: ILC, comrnentary of draft Article 50 of the  1956 Drafr Anicles on 
the Law of Treaties, I tC Yearbook, vol. II, p. 248, para. (3) of the commentary. 



wuuId appIy and the Treaty must be deemed as having becorne void 

and having terrninated. ArticIe 64 States, 

"If a new peremptory norm of general international law 
emerges, any existing treaty which is in conflict with that 
norm becurnes void and terminates." 

2.13 1 Moreover and in any case, the capacity of concluding a treaty and of 

expressing consent to be bound lies in s t a t e h o ~ d . ~ ' ~  "However, a 

state possesses this capacity only insofar as it is so~erei~n."~'~ As the 

Permanent Court made cIear in the Wimbletion case: "the right of 

entering into internafiona1 engagements is an attribute of State 

s o ~ e r e i ~ n t ~ " . ' ~ ~  Therefore, "nul lity is a consequence to be implied 
7, 221 from an act done without capacity . Moreover, in defining a treaty 

as an "agreement concluded berweeq States" (XrticIe 2, paragraph 

I.(a)), the Vicnna Convention rnakes implicit the need of "the 

existence of the necessary capaciiy, so thar its absence deprives the 

resulting instrument of its character as a 't~-eat~'.''~~' 

2.132 As has been expIained in the previous Section of this Chapter, the 

situarion of Nimragüa at the tirne of rhe signing and rarification of 

the Bircenas-Esguerra Treaty was that her territory was under the 
- ,  

military occupation and the dejucto financial and political control of 
, , 

the Unired States: The fo1lowing facts, for example, are irrefutable 

and based directIy on documents . . made public by the Stare 

Department of the United States and detailed above in Section 1, 

paragraphs 2.41 -2.8 1 : 

21s See AflicIe 6 of the 1959 Vienna Convention. 
219 Sir Rokrt Jennings and Sir Arthur Watrs, Ogpenfwim7s interit~rional Law, 
ninrh eclilian, Loiigrnan, Lgndorr. 1992. p. 1217, para. 595. 
2m Judgment of 17 August 1923, Series A, No 1 ,  p. 25. 
22 1 Sir Robert Jennings and Sir Arthur Watts, op. cir., p. 121 9, fn. 14. 
222 Ibid. 



- there were more than 5000 United States marines occupying 

Nicaragua at the tim the Treaty was c o n ~ l u d e d ; ~ * ~  

- the chief of the-Niii8nal ~ u a r d  %fif'Rj2àragua was a United States 

Germa1 and rhe officers were United States ~narines; 

- the electians were mn rrnder the ahsulute controI of the United 

States marines. The President of Nicaragua was forced to bypass 

Congress and dictate an unconstitutional Executive Decree 

giving absoIrite powers over the eIections tu the United States . 

marines. This rinconstitu tional Decree was dictated on 2 1 March 

1928 three days before the conclusion of the also 

unconstitutional B Arcenas-Esguerra Treaty of 24 March 1 9 2 ~ ; ~ ~ ~  

- custoIns revenues were coIIecred by an officer appainted by the 

State ~ e ~ a r t m e n t c ~ ~  

- finances were controlled by persons designated de facto by 

United States General M C C O ~ <  and 

- the onIy Bank and the onIy raihoad in Nicaragua were under the 

control of persuns appointed with the approval of the Stare 

~ e ~ a r t m e n t . " ~  

, 8 

t '  2.1 33 The control over Nicaragua was not based on a Treaty and it was not 

always overt but in many cases sub rosa. Section 1, paragrrtph 2.51 

above, transcri bes a communication between the  Secretary of Stare 

of the United States and his Minister in Managua. The Secretary of 

State tells him in very clear terms that it was not convenient at the 

internatianaI Ievel for the United Srares tu be seen imposing tighter 

FinanciaI conrroIs in Nicaragua, espe.ciaIIy because an Arnerican 

223 See above Sec. 1, para. 2.46. 
224 See above Sec. 1, paras. 2.67 and 2.68. 
225 See above Sec. I, para. 2.5 1. 
226 See above Sec. 1, para. 2.5 1. 
227 Set above Sec. I, para. 2.52. 



experr appointed by rhe State Department had indicated that thc 

finances were not doing badIy, but that this  couId be xhievcd 

surreptitiously: 

"A few men designated by GeneraI McCoy and appuinted 
by the President of Nicaragua to key positions in the 
Finance Ministry. the railroad, the National Bank and the 
revenue service might be al1 that is required." 

2.1 34 Thcrefore, while Nicaragua kepr the appearance of a certain amount 

of sovereignty, the reaI power resided in the hands of the Unites 

States. This did not prevent her from concluding treaties. However, 

the circumstances prevented Nicaragua from concluding t-reaties that 

ran contrasy tu the interests of the United States as weII as prevented 

her frorn rejecting the concIrision of trearies that the United States 

demanded her to conclude. The capacity of Nicaragua relating to 

undertakings of treaty commitments must be assessed within this 

speciaIized poIit icaI context. 

2.135 In the pi-esent case, as explained aboveYz8 the United States was 

interested in having Nicaragua accede to Colombian claims over the 

San Andrés Archipelago in order tu clear al1 obs~acles for cuttirig a 

Cana1 throrrgh Nicaragua and rrsing the leae on the Corn (Maiz) 

Islands. The United States interest aIso arase from her desire to 

improve relations with Colombia, seriously damaged by the United 

States having brought about the independence of Panama in 1903, 

foIIowing Colornbia's rejection of the Bidlack-Mallarino Treaty 

providing for rhe construction of an inrer-oceanic canal rhrough the 

228 See above Introduction, para. 13 and Sec. 1, paras. 2.97 and 2.98. 



Panamanian isthmus. Moreover, iti 1914, the United States and 

Colombia had signed the Urrutia-Thompson Treaty by which . , 
-L 1 ,, b +If. 

Columbia acknowlEdged the independeriSe of Panama i n  exchange 

for compensarion in the surn of $ 25,000,000.00. However, this 

arrangement was not weIl received in CoIumbia (as is wirnessed by 

the fact that the said Treaty was not ratified until 1922). Because of 

this, the United States was still concemed about improving relations 

wirh that country, which led her ru pressure Nicaragua to accede to 

rhe Colornbiari clairns uver the San Andrés archipeIago. 

2.136 The situation under which the Treaty was signed in 1928 and ratified 

in 1930 cIearIy shows that this was an instrument that was reallj, 

negotiated between Colornbia and the United States and imposed on 

Nicaragua and her unwilling population (see pragraphs 2.150- 

2.151) The documents cited above in Section 1, paragraphs 2.83- 

2.101 ieave no donbt that it was only after the more pervasive 

occupation of rhe United States began iri 1927, that the rraditiona1 

poIicy of Nicaragua changed arid she agreed tu conc1ude the 1928 

Treaty . 
8 L 

, A , ,  

2.137 The dispute with CoIombia was no[ the only territorial dispute of 

Nicaragua. She had a more poIitica1Iy tense and deIicate dispute 

with neighbouring Honduras that involved more than 30,000 square 

kilometres of territory. The United States had no interests involved 

in this area and hence ab-oided involving herself in anyway similar to 

her involvernent in bringing about the Barcerias-Esgrrerra Treaty of 

1928. The Nicaraguan dispute with Honduras had ro wait 30 more 

years for solution by the Court in 1960. 



2.138 Therefore, whether if is viewed as irnposed through coercion or- as 

concludeci by an incapiicitated Administration, the treaty of 1928 

cannot be considered a validly concluded Treaty. One of the 

signatories was not in a position to express her consent to be bound 

freeIy - and did not do so. 



Section III 

Content and Juridical Analysis of the 1928 Treaty 

2.139 The present Section analyses the BArcenas-Esguerra Treary of 1928 

under the assumption, which Nicaragua does not accept, that the 

Treaty was validly concluded and is in force. Sub section A will 

discuss the intention and rneaning of the exclusion made in the 

Treaty of the cays of Serrana, Roncador and Quirasnefio. Sub section 

B will explain the origin, intention and meaning of the condition 

under which the Nicaraguan Senate ratified the Treaty. 

2.140 In the firsr paragraph of Ariicle 1 of the Bircenas-Esguerra Treaty, 

Nicaragua âcknowledged the sovereignty of the RepubIic of 

Colombia over the Archipelago of San Andrés. The Treaty did not 

provide a precise defini tion of the Archipelago of San Andrés. 

2.141 According tu the reporz. by Governor O'NeiIle, issued ar the 

beginning of the 19lh century when he was trying to have the Islands 

of the Archipelago annexed to the Viceroyalty of Santa Fe 

( ~ o l o r n b i a ) , ~ ~ ~  the islands are ''ffive in nurnber, to wit: San Andrés, 

Providencia, Santa Catalina, San Luis of MangIe Grande, lor] AIto 

229 See sxpm Chap. 1. 
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or Corn Island, and MangIe Chico, surrorinded by several isIets and 

cays of the same type."'" 

2.142 The Nicaraguan Congress, in approving the ratification of the Treaty 

in 1930 clarified - and this was accepted by Columbia in the 

exchange of ratificarions - that the ArchipeIago of San Andrés 

rnentioned in the first clause of the Treaty did not extend West of 

Meridian 82 of ~ r e e n w i c h . ~ ~ '  

2.143 There was no exact definirion of the terminal points to the North and 

South of rhat Iine of attribution of islands and orher insular features, 

but there is no possible argument to support the view that cays such 

as Roncador, Serrana, Serranilla and Bajo Nuevo or the Quitasueno 

Bank now fom, or may have forrned, part of the su-caIIed 

"Archipelago of San Andres". 

2.144 In any case, the second paragraph of Article 1 of the Barcenas- 

Esguerra Treaty explicicly excluded from its scope of application 

Roncador, Quitasueno and Serrana, under tire de facto possession of 

the United States, and IIU mention was made of Ser4ranitIa or of Bajo 

Nuevo, as Colombia was not at that time laying claim over these 

features. 

2.145 The exclusion of rhese featuses from the Treaty did nor involve a 

renunciation by Nicaragua of her tit Ie tu them. 

230 Reproduced in the Coiornbian Note of 24 June 191 8 (Deposited wiih the 
Registiy, Doc. N. 3). 
23 1 See infra Chap. Il, Subsection B of this Section. 



2. The Origin of the  niti id Stnte's.claims: rire Glkcdtto fslands A a  f f 855) arzd 

its application to certain cays and banks 
..,... - ' ,.: , .. - .. i. .4! i  

2.146 The Guano ~siarids Act enacted by the United States Congress on 18 

August 1 8 % ~ ~ ~  cunceded tu the citizens of the United States 

authority to occupy and claim uninhabited islands "not within the 

lawful jurisdiction of any other government" where guano deposits 

were found. At the discretion of the President these islands could be 

considercd as "per~aining tu rhe Unîred States," at Ieast as Iung as 

they had guano. Its purpose, more than prumoting the territoria1 

expansion of the United States, was to guarantee the supply of a 

cheap fertilizer to the farmers of the The occupation of 

uninhabited islands and their appropriation by the Unired States in 

accordance with the Guano Islands Act cIashed direcrly with the 

Latin American princjple of uti possidetis iuris and the absence of 

terme nullius in the territorial sphere controlled by the Spanish 

Crown. 

2.147 According tu the Guano Islands Act, the State Department issued 

certificates of fulfillment of the conditions imposed by the law in 

favor of W. Jennet for "Serrana and adjacent keys" in 1868, for 

Roncador and Q u i  tasueno in 1 869 and soon thereafter for Serranilla, 

*'* 48 U. S .  C. 141 1-1419. 
233 See fthe series of volumes nnder the ritle Miscelltrneous Letfers relnring ta 
Guano Isfanrls, in State Department Archives or the 476-page strrdjl by rhe 

1 Office of the LegaI Adviser of rhe State Department in 1932 under the tirIe 
I Sovereignty of Islands CClairneH under the Guano A cf uttd of the Nur&htvesrern 

Hawaiian Islnncls, Midway and Wake. J .  3. Moore, A Digest of International 
Law, Washington D.C., 1908, Vol. 1, pp. 556-580, provides information on the 
history of the Guano islands as of 1856; G. H. Hackworth, Digest of 
f~rtemational Law, Vol. 1, Washingron, 1940, pp. 502-524. 



with the Treasury Department considering rhem on the Iist of guano 

islands pubIished in 187 1 " a s  appertaining to the United  tat tes."^^^ 

2.148 Nevertheless, on 25 February (Serrana and Quitasuefio) and 5 lune 

(Roncador) 1919, outside of the context of guano exploitation, the 

United States President W. WiIson issued decrees reaffirming rhe 

appropriation of the cays and reserving them in order to establish 

navigational aids on them.23" 

3. The sizuntion in 1928.- ArricIe 1, setojd paragraph, of the Blirceulas- 

Esguerra Treary; exchange of nores between Colombia- Uniled Siates on 1 O 

Aprii 1928 

2.149 According to the secorid paragraph of Article 1 of the Bbrcenas- 

Esguerra Treaiy: "The present Treaty dues nor apply to the reef's of 

Roncarlor, Quitasuefio and Serrana, çovereignty over which is in 

dispute between Colombia and the United States of America." An 

exchange of riotes between the Governments of these cuuntries, on 

10 ApriI 1928, confiimed the sfatus g~o.23%itho~t settling the 

clain~s by both panies, Coiornbia acknowledged the right of the 

United States to maintain navigational aids in the cays and the 

234 J. B. Moore, A Digest of International LAW, Washington D.C., p. 566. G. H. 
Hackworth, Digest of International Law, cit.; p. 520-52 1, observed in 1940 that 
"SerraniIla Keys are still included in the list of bonded Guano Islands. There is, 
however, no record of the Department of State having issued a cerfifIcate or 
c ch mari on with regard to these Keys". 
35 COR SUI^ G. H. Hackwonh, Digesr of' Inrrrnutional h w ,  cit., 

pp. 521 -522. 
236 See NM Vol. II Annex 18. 



United States acknow~ed~ed the rightci of CoIombian nationals to : .  ; r ' 

fish in the adjacent waters.237 
. - - . .;. .- , . 

2.150 Colombia hns io&prefed Article 1, Second paragraph, of the 

Bhenas-hgrrerra Treat y as nn i mpIicit relinquishment of any 

Nicaraguan claim over the sovcreignty of the mentioned cays. The 

Government of the United States in an Aide-Mémoire of its Embassy 

in Managua, 16 July 1981, says that the United States Government 

did not take position on that sratement. Nicaragua, for her part. fias 

consistently rejected the Colombian interpretation. 

2.151 The second paragraph of Article 1 of the Treaty was not included in 

the draft presenfed to the Governrnent of Nicaragua by the Minister 

of CoIombia in Managua, Mr. Manuel Esguerra. This provision, , 

according to a Colombian source, 

"was requesfed by rhe North Arnerican government, 
considering rhat they had sovereign righrs over the cays, 
and rhe substantial terms of rhe same were negotiated 
between the Colombiari am bassador. Enrique OIay a 
Herrera and the S tate ~ e ~ a r t r n e n t . " ~ ~ '  

The terms finally adoptèd were the, i-ésult of a Colombian proposal, 

as the initial State Deparimen t proposal, rejected by Colombia, had 

read: "Tt is understood thar the present treaty does not include the 

237 The text of the notes provides: "Taking into consideration that both 
Governrnents have alIeged rights of mvereignty over said cays resolves ro 
conserve the sratus quo on the matter. ConseqrrentIy the Government of 
Columbia shaII absrairi from objecting tu the maintenance by the United Srares 
of the Services it has established and may establish on said cays to assist in 
navigation and the Government of the United States shall abstain from 
objecting to the use of the waters belonging to the cays by Colombian nationals 
for the pürpose of fishing." 
238 C. Moy a~ro, EI A rrhipiéiago & Srrn Andrtis y P~.ovidencici, 1 963 p. 1 24. See 
NM Vol. II Annex 75. 





States, to acknow Iedge Nicaragua's sovereignty over these cay s in 
7 .  

order to transfer to Nicaragua the burden of relinquishing her clairns 
1 ' .  >. 

in favour of the United States. 

2.155 Thns in cabIe no 28, of 31 Arrgrist 1927, to the Colombian 

1 Ambassador in Washington, the Colombian Foreign Ministry 
! 

authorizes that, "proceeding according to the Advisory Commission 

and the  Foreign Relations Commissions of the Senate and the 

Chamber- of Deputies", he assures, in case the United States did not 

accept arbitration over the cays, 

"a direct agreement with Nicaragua on these terms: 
CoIombia acknow Iedges Nicaragua's absolute domai fi 
over the Mosqriitîa, the MangIes Islands and the cays of 
Roncador,' Quitasueno and ~ e r r a ~ i i ~ ~ a ? ~ ~  with the express 
conditiori that in said cays the CoIornbiari rnay exescise 
the fishing right for perpetuity. Nicaragua acknowledges 
Colombia's absolute domain over al1 the other islands of 
the Archipelago of San Andrés and Providencia." 

The object is ta facilitate the transfer of rhe cays to t h e  United States: 

"It is considered preferable," the Note adds, "that 
Nicaragua be the one to receive and cede the cays to the 
United States because thus we can avoid any 
cunstitutinnaI difficuIty that might arise and the cessiun 
wouId be less discussed i r ~  Congsess and the press."24" 

2.1 56 Article 1, second paragraph, of the Barcenas-Esguerra Treaty did not 

have as a consequence the relinquishment by Nicaragua of her rights 

over the crtys, but rather sirnply confirmed that there was a third 

party invulved, the United States. The solution of the conflict 

242 This adds to the conhsion between Serranilla and Serrana. See supra 
footnote 239. 
243 Cited by C. Moyano, El Archipi&lugo de San Andrks y Providencia. pp. 525- 
526. See NM VoI. II Annex 75. 



between Colombia and the United States worild identify rhe Party 

wi th which Nicaragua worild have to decide the final determination 

of sovereignty over these features. 

4. The Saccio-Vhzquez irrectty, 8 Sepienzber 1972: res inter alios acta: rhe 

yosilian of Mrciragua, before and a&r ir wus signed 

2.157 Although the situation resulting frorn the exchange of notes between 

the United States and Columbia on 1 O April 1928 has been qualified 
7. 244 by Colombia as a "provisionaI condominium regime , the "Report 

for the first debate" in the Colombian Senate of the draft law by 

which the Saccio-Vhzquez Treaty was approved in 1972 spoke of the 

"undetermined character" of this exchange of notes that resulted in a 

"realIy disadvantagrnus situation" for Colombia. The Report 

speci fied: 

"First. That neither Colombia nor the United States could 
exercise full sovereignty over said territories. Second. 
That Columbia corrld neither bIock orher governrnents 
frorn considering that these territories had no owner. 
Third. That if this was continu& the sovereignty of our 
country couid be extinguished by , the . indecisive situation 
existing there ."24s  

2.158 According to Colombia, this situation reqrrired cIar+ification in rhe 

fom of a new treaty, and in 1970 Coiombia began the procedures for 

244 Exposition of Motives of the drafr Iaw by which Saccio-Vilzquez Treary was 
appro ved . 
245 Anales del Congreso, Colomtiia, 1 2 December 1972, p. 1 644. 



negotiations with the United - ~rares.'~~ When the Nicaraguan 

Ministry of Foreign Affairs became aware of these negotiations, it 
I n '  I I 

.*><-L.i . , ! : - , . .  , 

sent a Mernorandu'm to the United States State Department (N.026) 

dated 23 June 297 1, in which it reserved Nicaragua's righcs over the 

Continental SheIf and reiterated the statement in the same sense 

made on 3 June 1971 by Dr. Leandru Marin Abarrnza, Minister of 

Foreign Affairs (in function) to Mr. Robefi White, CIiargé d'Affaires 

a.i. of the United  tat tes.^^^ 

2.159 Tt is necessary to underscore that this negotiation took place only 

af~er rhe dispure between Nicaragua and Columbia ori jurisdiction 

over rhe cuntincntal shel F arose in 1 96974g and CoIombia decided tu 

gi ve up the possibility of a negotiated solution wi th Nicaragua. 

Colombia then followed a policy based on: 1)  the unilateral 

transformation of the Barcenas-Esguerra Treaty and the Protocol of 

exchange of ratifications inro a treaty that purportedIy estabIished a 

maritime boundary thar followed the Meridian 82" W; 2)  the 

concIusion of treaties with other Caribbean neighbors wiIIing to 

consent to it; and 3) the exclusion of Nicaragua from the area 

unilnterally "~olornbianired" by means of a dissuasive naval 

246 Note of 8 April of the then Foreign Minister, Alfonso Ldpez Michelsen, to 
the U.S. ambassador in Bogota. The negotiations began in Bogota on 25 June 
1971. 
247 See NM Vol. II Annex 3 1. 

! 248 In facr the cable dispatch irom Associated Press dated 2 l u ~ r c  1971, 
announced the begirining of the negotiations at the initiative of the CoIornbian 
Foreign Ministq" arguing that they were due to rhe interest shown by U.S. 
companies in exphring the undenvater shelf adjacent" to Quitasuefio. 
Roncador, Serrana and SerraniIIa. 
249 See infra Chap. II, Subsec. B of this Section. 



2.1 Ml The "protracted and detailed" negotiation included: 1)  The United 

States renouricing her c1ai1ns of sovereignty; 2)  the fishing regirne 

around the cays; and, 3) the regirne of Iighthouses and 11avigationa1 

aids. 

2.1 61 According to Article 1 of the treaty the United States relinquishes 

"any and a11 daims of sovereignty over Quita Suefio, Runcador and 

Serrana." The fishing regirne is estabIished in Articles 2, 3,4 and 5. 

ArticIe 6 provided thar the matter of navigational aids wouId be deaIt 

with in separate notes, which were exchanged on the same date the 

Treaty was concluded. Article 7 expressed that the Treaty "shall not 

affect the positions or views of either Government with respect ta the 

extent of the territuria1 sea, jurisdicrion of the coastaI srate over 

fisheries, or any orher rnarter not specificaIIy dealt wiih iri" rhis 

Treaty. The treaty included two more articles, one on the entry into 

effect (Article 8: "upon the exchanges of instruments of ratification," 

that would Iead to the immediate derogation of the exchange of notes 

of 10 ApriI 19281, and the other about ifs duration (Ar-ticle 9: 

"indeiinitely unless terminated by agreement of both 
,i 250 Governrnerits ). 

2.162 Colombia has interpreted Article 1 of the Saccio-Vazquez Treaty in 

her own interest as an acknowledgernent by the United States of 

CoIornbian so~erei~nt~.?~~ This is not r u e .  The Treary, ratified by 

the United Srates in 1981, sirnpIy reIinquishes her daims over rhe 

250 TIAS 10 1 20 pp. 3-6. 
25 1 This is stated, for example, in the Exposition of Motives of the draft law by 
which the Saccio-Visquez Treaty was approved: "Colombia has been left as 
the sole Iegitirnate owner of said cays" (Introduction, second paragraph). 
Sirnilariy, in the "Report for rhe first debateV'.of this draft Iaw in the Coiombian 
Senate (Anadm del Co~greso, 12 Decernber 1972, p. 1644). 



cay s in exchange for certaiir advantages. Furihermore, the exchange 

of notes between the United States and Colombia when signing the 
@ .' ' : ,,, " > .. , 

Treaty on 8 Septernbci 1 972, expressly kasserts the position of the 

United States thar Quitasueno is a bank that, as such, does not 

generafe rights of s ~ v e r e i ~ n t y ? ~ ~  

2.163 In a further exchange of notes, the Government of the United States 

of Arnerica indicated that it "agrees to grant in perpetiiity to the 

Republic of ~olombia  ownership of the lighthouse lacared on Quira 

Suefio and the navigationai beacons on Roncador and  erran na.'*^'^ 
Colombia, on her part, recognized the right of the United States to 

fish in the waters of the cays. Similarly, the Parties agreed not to 

conclude, wirhout rhe consenr of the other, agreernenrs with third 

parties that may affect or undermine the rights guarrinteed by the 

Treaty to their vessels and nationals. The Treaty djd not specify to 

which waters it referred. 
! 

2.164 Nicaraguamadeeffortsto,first,b~ockthe~regotiationofthisTreaty, 

later to cause the failulve of its ratification and, finally, tu moderate its 

consequences through political declarations and clarifications of its 

purpose by the United States. 

2.165 On 6 Decenlber 197 1, referring to the Nicaraguan rnemorandurn of 

23 fune 1971 (see above, para. 2.158), a Note of the Secretary of 

State to the Nicaraguan Ambassador in Washington, ended with the 

assurance ihat the Goverriment of the United States would take into 

account the rights of the Nicaraguan Goverilment over the 
I 

252 TIAS 101 20, pp. 1 1- 12. 
253 Note of 8 September 1972 (N. 693) from the United States Ambassador in 
Bogor6 to the Colombian Foreign Minister. TLAS IO120 p. 24. 



2.166 Once the treaty was signed: I )  The National Constituent Assembly 

of Nicaragua approved on 4 October 1972 a forma1 declararion of 

sovereignty over "the banks of Quitasueno, Roncador and Serrana, 

enclaved in our Continental Shelf and Patrimonial ~ e a , " * ~ ~  

conirnunicating it tu the interested gaver-nments and the United 

Nations on 7 October; 2) on that same date, the Foreign Ministry of 

Nicaragua reiterated on behalf of the National Government Junta its 

formal protest to the Colombian Foreign Ministry and the United 

States State Department, with a detailed explanation of the IegaI 

b a i s  for its clairn (Notes No 053 y 054)'~'; 3) similarly, the 

Niciiraguan Foreign Ministry rnobilized its diplor-natic network, 

particularly in Latin America and especially in Central America and 

the Caribbean, to report its rejection of the Saccio-Vizquez Treaty 

and the protest notes in this regard to the United States of America 

and the Republic of ~&lornbia~~\and to request, in each case, 

See NM VoI. II Annex 8 1. 
255 "My Government, naturally, cannot under any circrrrnsta~ices accept 
agreemenrs reached or that may he reached by other countries when these 
directly or indirectly affect national territory or the rights of full domain arising 
from the same, such as i s  the case of the treaty and exchange of notes of 
reference, and therefore it presents i t s  most forma1 protest," these Notes read, 
that go on ro reiterate. "that the banks located in rhar zuIre are pan of its 
ContinentaI Shelf, and because of this it is wilIing to use al1 peaceful 
procedures provided by Inteknariona1 Law to safeguard its iegitimate rîghts." 
See NM Vol. II Annexes 34 and 35. 
256 See for example Note R.E.D. No 100172, dated in Santo Domingo on 20 
October 1972 from the Ambassiidor of Nicaragua, Alfredo Lope2 Ramirez to 
the Dominican Secretary of State Victor G6mez Vergés. See NM Vol. II 
Annex 37. 
'" See for example Note G. 124, Nu P 87 MREG, of 28 October 1972, to the 
Foreign Minister de Guatemala, Jorge Arenales CaraIAn, fro~ri. the Nicaragiian 
Arnbassador, Carlos Manuel Pérez Alonso, and the Guatemalan response (Note 
W 28044, 14 November of the same y e ~ ) ,  in which the Government of 
Guatemala grants its fraternal support to Nicaragua, according to "the strict 



2.167 Although the United States Fresident sent the treaty to the Senate fur 

its advice and consent on 9. January 1 973,258 it was shelved for years. 
.,\d>'.-A ,,y $ 1  

The delay in ~ n i t e 3 " ~ h t e s  ratificatibnC&s in large rneasure due to 

efforts tu take Nicaraguan concerLns into account, as is acknowIedged 

in the Aide-Ahmoire of the United Stares Ernbassy in Managua of 16 

July 1981. 

2.168 Uri 16 Septernber 1975 t he  Assistant Sxrehry of State for Latin 

American Affairs, WiIIiam D. Rogers, appeared before the Senate 

Foreign Refatioris Com~nittee to explain the purpose of the Saccio- 

Vazquez Treaty: The Treaty, Rogers said, 

'does nor refer ro, nor does it affect, nor is it întended tu 
affect the merits of any Nicaraguan da im or difficri1ty 
with Columbia. We have su sfared frtrrnally to the 
Nicaraguan Government. .. We desire only to relinquish 
any rights we may have gained under the earlier 1928 
agreement with Colombia and to withdraw from any 
quarrel about the i~ le t s . ' '~~~ 

According ru the:State DeparIrnent there was no reason for the 

Senate not to proceed with the advise and consent of the Treaty and 
: L U  Rogers felt the time w a s  'right since the Senate Foreign Relations 

Cornmittee had invited tu a lundieon on 25 Septernber, as part of his 

observance of contracted obligations" in successive declaraiions of Meetings of 
Foreign Ministers of the Central American Republics (Antigua Guatemala, 
Resolution III of the First Meeting, 17-24 August 1955; Tegucigalpa, 
Resolution TI of the Fifth Meeting, 21-23 July 1962; Panama, Resolution 11 of 
the Sixth meeting, 10-12 Decernber 1952) "by means of which the Central 
American republics are cornmitted tu heIp each other with soIidariry in any 

1 da im one of them may have with States oirtside t h e  Central Arnerican sysrem 
over issues regarding sovereignty and territorial integricy." See NM Vol. II 
Annexes 38 and 39. 
258 The Colombian Congress, had nished to authorize the ratification on 12 
Decernber 1972. 
259 See N M  VoI. II Annex 82. 



officia1 visir tu Washington, the then Presidenr of Colombia, AdoIfo 

Lope2 Michelsen, wha was "1ar.geIy responsible fur the initiation of 

negotiations" when he had been Minister of Foreign ~f fa i r s .*~ '  

2.1 69 During the public hearings the Assistant Secretary of State for Inter- 

Arnerican Affairs testi fied, in response tu questions asked by 

Chairman Sparkman, that: "We received a note from Nicaragua and 

we have made clear then and now that what we are doirig here is 

essentially without any prejudice whatsoever to Nicaragua's 

conriniring da im to the is~ands."~~' 

In  addition, Note Nu 124 of the United States Embassy in Managua, 

of 23 November 1976, referring to a previous Note from the Foreign 

Ministry of Nicaragua, on 8 Navernber, and a separate Mernorandum 

aimed at requesting a review OF the United Srares position in the 

dispute, assert that the position of the United States Government 

continued unchanged. That is, thac the position of the United States 

was that the Vazquez-Saccio Treaty did not prejudice any claims 

over- the cays in dispute; tbat it did not prejudice the jurisdictiona1 

clainis of Nicaragua and, that the rest of the dispute between the 

Government of Nicaragua and the Government of Colombia should 

be negotiated bilaterally w ithout involving the Government of the 

United States. 

2.1 7 1 Nicaragua did manage, in mid- 1978, tu get the White Horise to agree 

with the President of the Senate Committee to translate this idea into 

260 The b x t  of this staternent was circulateci on  19 Septernber 1975 by the 
United States Ernbassy in Managua to rhg Nicaraguan Miriistry of Foreign 
Affairs. 

Cired in the Ielter from rhe Nicaraguan Arnbaçsador in Washington, on 14 
July 1981, to the members of the Senate Foreign Relations (A.M.D.G. W 
0294-81 1. See NM Vol. II Annex 42. 



a "formai understanding" that shouId be an inregraI part of the 

Treaty, which involved renewed consultations with Colombia. As a 
,..$)it :* :, : , ' - ? . ' r  

result, on 23 May 1979, the Deputy Secretary of State transmitted to 

the Chairman of the Committee the text of a proposed formal 

understanding of the Treaty, which rnakes explicit that the pruvisiuns 

of the treaty did not confer rights or impose obligations upon. or 

prejudice the claims of, third stares. StiIl not satisfied, the Senate 

Committee on 4 December of 1979, sent the Treaty to the full House, 

on receiving a written statement from the State Department 

confirming that the proposed understanding WOU Id be legally binding 

on both parties to the Treaty. 

2.172 In response to a Note (No 033) that the United States Embassy in 

Managua had sent on 30 January 198 1 expressing that it was in the 

interests of both Governments to find a formula which would reflect 

the intentio~r of the United States to relinquish ifs clairris arrd at the 

same tirne reflect the position of the Govcrrrment of Nicaragua that i t  

was the sole legiiimate fitle hoider to these banks and cays, the 

Nicaraguan Foreign Ministry reiterated and ampl y explained its 
, . ;  

position in another Note (ACZIgg. No 027, 4 February 1981), 

proposing that: 

'The United States selinqriish its supposed rights over 
Roncador, Serrana and Quitasueno before the 
Govemment and People of Nicaragua, or relinquish them 
unilaterally before the world ... to prove the U.S. 
Government's intent not to damage the unquestionable 

ii 262 rights of Nicaragua ... . 

2.173 According tu the resolurion of ratification that was firiaIIy approved, 

the Foreign Relations Cornmittee rzcomrnended rhat the Senate grant 

262 See NM Vol. II Annex 4 1. 



consent tu the ratification of the rreaty with the understanding that: 

1) rhe provisions of the treaty do not confer rights or impose 

obIigations upon, or prejudice the daims, of third States; 2) riie 

United States of Arnerica and the Republic of Colombia as well as 

other nations in the Western Hemisphere, are obligated under the 

Charter of the United Nation and the Charter of the Organization of 

American States tu settIe their differences peaccfuIIy, 3) as 

recognized by Senare Resolution 74, Ninef y-third Congress, States 

may contribute to the deveiopment of international peace through 

Iaw by subrnitting territorial disputes to the International Court of 

Justice or other impartial procedures for binding settlement of 

disputes. 

2.1 74 Considering that this text was innocirous, Nicaragua in facr pr-oposed 

that the Senate's advice and consent o f  the Saccio-Vizquez Treaty 

be granted subject to the understanding that: 

1) The provisions of the Treaty did not alter rhe fact thar rhe 

juridical status of Quitasueilo, ~oncador, and Serrana is i ~ r  

dispute bef ween Columbia and Nicaragua, and the provisioirs of 

the Treaty did not prejudice the claims of either Colombia or 

Nicaragua; 

2) The pruvisions of rhe Treaty did not exempr either Calurnbia 

or Nicaragua frum their obligation tu sesoIve their dispute over 

the juridicaI status of Quitasueno, Roncador-, and Serrana in 

accordance with the Charter of the United Nations and the 

Charter of the Organisation of American States; and that 

3) No provisions of the Treary, nor of the exchange of notes, 

wouId be implernented prior tu final resolrrtion of the dispute by 



those peaceful means indicated in rhe Charters of the United 

Nations and of the Organisation of American States, or by any 
,:<:t7. :-, + 

other peacefü! means agried &on by Colombia and 

~ i c ~ u a . ~ ' '  

But what i s  most important is the previously mentioned Aide- 

Mimoire, dated 16 July 1981 and presented by the United States 

Ernbassy in Managua to the Ministry of Foreign Affairs, to describe 

îts considerable efforts to satisfy the concerns of Nicaragua, 

unfounded in the viaw of the United States Government, that the 

Saccio-Vhquez Treaty might in some rnanner prejudice the 

Nicaragiran clairn to thcse banks or cays (Quitasrrefio, Roncador and 

Sesrana). 

2.176 The Aide-Mémoire, entitled United States Legal Positioi~, 

emphasized that the basic United States interest since the early . 

1970's had been ro withdraw the outstanding United States daim tu 

the rhree cays, preserved in the 1928 agreement berween United 

States and Colornbia. At the same time, the Untied States had no 

interest in taking sides as between the other claimants to the cays. 

United States actioris have been prernixd un these two principles. 

The Aide-Mimoire went on tu state that the United States had not 

taken, and did not intend ro cake any position regarding the 

respective Iegal merits of the competing claims of Colornbia and 

Nicaragua- 

2.177 In concIusion, the United Srates relir~quished a11 her hypothet icaI 

rights over the cays through the Saccio-Vizquez Treaty, but she did 
I 

nat do so by acknowledging Calombia's rights. To the contrary, 

263 See NM Vol. JI Annex 42. 



wheri ratifying the Treary, the United States was careful tu express 

her neutrali ty regarding the Iegiti mate cIairns and interests of third 

parties, particularly Nicaragua, stating clearly that the treaty did not 

grant Colombia more rights than those she possessed before, nor did 

it prejudice the rights of Nicaragua. 

2.178 In an y case, an eventuaI cession by the United Stiites of her cIairned 

rights to Colombia would have been formally irrelevant in terms of 

Nicaragua, as the Nicaraguan-Cotombian dispute was bastsed upon the 

uri posside~is &ris princip~e.2M If in 1821 there was no terme nuIIit(s 

in Spanish Arnerica, the cays must have been Nicaraguan, regasdless 

of the guano adventure or other similar events. The legitimate 

interests of ~ i c a r a ~ u a  could not be darnaged by the Saccio-Valquez 

Treaty, which in an y case was res inter- alios actrr. 

5. The uti possidetis iuris: presumptions 

2.179 There is no explicil menrion of Roncador, Serrana or much less the 

bank of Qiri tasueRu in the acts of the Spa~iish Crown. Being ar best 

cays, the application of uti possidetis iuris should be undsrstood, as 

is the case of Serranilla and Bajo Nuevo, in terms of attachment or 

dependence oii the ciosesr continental ferri tory, thal oi ~ i c a r a ~ u a . ~ ~ '  

CoIombia, mure than rhree hundred and sixty nauticaI miles away, 

tries to tie them to the Archipelago of San Andrés and Providencia in 

264 See supra Chap. J . - 

265 Juan  de SoI6rzano Pereira, De f~diamm iwe .  Liber II: De adquisirione 
Indiamm (Cap. 1-1 5). Ed. y tradriccion de J.. M. Garcia Afioveros et ai., 
Madrid, 1994: 'The propefty is given tu the inhabit-ants, but the authority and 
jurisdiction over those places belong to who has the domain over the mainland, 
as it i s  clearly in the Glosa using the Venditor Law argument" (Ii.6, ns. 19-22: 
pp. 186-188). 



order to bring them closer to her jurisdiction, based on her clairned 

sovereignty over those islands. The uninhabited or uninhabitable i 

:;crf: .:' , \ 3 ,. -. 
cays would thus becoine dependency of ihe Archipelago. 

2.180 However, it shorrId be mentioned that in the treaties concluded by 

Colombia with Costa Rica in the second half of the 191h century 

(1856, 1865, 1873), that never entered into force, the Mangles 

Islands (Corri Islands) are incIuded and also the Island of San 

Andrés, Providencia, Santa Catalina and the Albuquerque cays, but , 

nothing is said about Roncador, Serrana, Quitasuefio, Serranilla and 

Bajo Nuevo, and it is not known that the Colornbian legislation, at 

that tirne, rnentioned those feat~ires as part of the "Cant6n of San 

Andrés". 

2.181 Ina1916NotetheAssistantSecretaryofStateFrancisWhitesaysto 

the Colombian Minister in Washington: "It would be good to 

! definitivdy express thar those isIands have not been  par^ of the 

Archipelago of San ~ n d r 6 s . ' ' ~ ~ ~  

2.182 In response to the Notes of the Nicaraguan Ambassador on 10 and 17 

October 1972 asking for solidarity in the diplornatic battle against 

the ratification of the Saccio-Vasquez Treaty, the Costa Rican 

Foreign. Minister-, GonzaIo J. F;icio, expressed i11 Note N5 68.682, of 

18 October 1 972: 

"After a careful study of the case, including the 
arguments provided by the EnIightened Foreign Ministry 
of Columbia in defence of ifs position, and foIIowi~rg 
instructions frorn the Przsident of the Republic. 1 am 
pleased to express the following: My government 

The White Paper of Nicaragua on the Case of San Andrks and Providencia, 
p. 21. (English version p. 18). S e e  NM Vol. II Annex 73. 



considers that the cays and isIets c a k d  Quitasueiio, 
Roncador and Serrana are located o n  the ContinentaI 
SheIf of the RepnbIic of Nicaragua. Consequent1 y,  
according to article 2 of the Convention on the 
Continental Shelf.. . , in force between our States, 
Nicaragua exercises sovereignty over said banks ... ; Even 
if a treaty tu which Central America was parry established 
in general tems thar the Archipdago of San Andrés and 
Providencia beIong tu CoIornbia, rhis generaI concept 
may not involve the banks, whether submerged or not, 
that are an integral part of the Nicaraguan Continental 
~ h e l f . " ~ ~ '  

2.183 The Cosra Rican Foreign Minister GonzaIo Fdcio ernphasized later, 

in 1981, once the white papers of Nicaragua and Colombia had been 

published, chat the differences between, on the one hünd, the islands 

of San Andsés and Providencia, and on the other, the uninhabited 

cays ernerging frum the Nicaraguan conrinentüI shelf, Roncador, 

Serrana and Quitasueno, is that the former are under the sovereignty 

of Colombia and the latter, lacking independent life from the 

continental shelf from which they emerge, shorrld be under the 

2.184 On the other hand, even if one accepts, for the sake of argument, that 

Roncador, Serrana (and Quitasueiio) form part of the Archi pelago of  

San Andrés and Pruvidencia ar rhe time of the ernancipation from rhe 

Spanish Crown, the &ri pussideris iuris principIe wouId strengthen 

the right of Nicaragua. The eventual validity of the Barcenas- 

Esguerra Treaty could not affect the Nicaraguan title, as the cays 

'" S e  NM Vol. Il Annex 36. 
268 Facio, G ., EI d i f~re~do mtre Nic~tragua y Coiombia sobre d Arciripiélngo 
de Sun Andris y Pi-ovitIencia, Relacirrraes frtternuciom tes [Escueia de 
Relaciones Internacionales, Universidad Nacional de Costa Rica, Heredia), 
1981, aiio 2, num. 1, pp. 13-28. See NM Vol. II Annex 74. 



,'.5?:;'- , . . 

were excluded from it. The occupation produced after the crirical 

date of 15 Septernber 1821 couId also nor be of reIevance because it 
,+ , ! 

would go contrary tb the nature and significance of the uti yossidetis 

principle. In any event, the occupation of the cays by the United 

States in the mid 191h century demonstrates that Colombia did not 

effectively possess rhern at that time nor, of course, at the moment 

when the Barcenas-kguem Treaty was agreed upon. 

6. Conclusions 

2.185 The express exclusion from the 1928 Treaty of the features of 

Roncador, Serrana and Quitasueno did not amount to a Nicaraguan 

renunciation of her daim of sovereignty over them. The text of the 

Treary does not assert this and the negoriaring history does not irnply 

that this was the case. The rules of contrrr proferenrem and in rlrrbio 

mitius indicate that the clause that was added to the Treaty, in 

relation to these featuks, should bë. interpreted in a fashion that is 

the least onerous for Nicaragua. 

2.186 In the Saccio-Vazquez Treaty the Unired Stares renounced any clairn 

to sovereignty over the cays but this renrrnciarion was not in favor of 

Colombia: (i) the United Sates Senare rat ified it on the understanding 

that the Treaty wouId not confer righrs or in~pose obIigations or 

prejudice the claims of third states and, (ii) the United States Senate 

also noted that any territorial dispute should be submitted to the 

International Court. 
I 

1 

! 2.187 The features explicitl y excluded irom the Barcenas-Esguerra Treaty 

are not Iegally w geug~.aphically part of the Archipelago of San 

Andrés and Providencia, as they belong, according tu the uri 



possidetis iuris, to Nicaragua by virtue of their greater proximity io 

the continental coasr that is Nicaraguan. In addition, since 

Quitasueno is a bank, it is sirnpIy pan of Nicaragua's continental 

s h e ~ f . ' ~ ~  

2.1 88 The Bircenas-Esguerra Treaty did not mention Serranilla or Bajo 

Nuevo, since at that time Colombia was not claiming these features. 

The fact that these feacures are not mentioned in the treaty, and that 

they are Iocated respectively 165 and 205 nautical miles irom the 

nearest isIand of the Archipelago of San ~ndrés;" rhe Island of 

Pravidencia, is proaf that they are nor geographicaIIy or IegaIIy part 

of the "Archipelago of San Andrés". They appertain to Nicaragua 

since they are located on her continental shelf and, as a result of the 

application of the uti possidetis iuris, they also appertain to 

Nicaragua given their greater proximity to her mainland. 

B. REFERENCE TU THE MERIDI AN OF 82" WEST 

IN RELATION TO THE ALLOCATION OF ISLANDS 

2.189 The present section will deal with the question of how the Treaty of 

1928, whose object was tu settle a terriIoria1 dispute of sovereignty 

oves severai isIands and rhe Caribbean Coast of Nicaragua, has been 

seif-servingl y convelred by Colombia, forty years aiter its 

conclusion, into a purported Treaty of delimitation of maritime areas 

that were unknown and unrecognized by international law at the time 

of its conclusion. 

269 See in& Chag. LII, S e c .  XI. 
270 See Chap. LII, paras. 3.1 20 and 3.12 1 below . 
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1. The referen?? ih the meridian of 829 West of Greenwich 

2.190 The BArcenas-Esguerra Treaty, concluded on 24 March 1928, was 

approved by the Nicaraguan President on 27 March 1928 and later 

subrnitted tu the Nicaraguan Congress for its ratification. The text of 

the Treaty can be seen in Nicaraguan Mernorial Volume II Annex 19 

and i s  reproduced in paragraph 1 5 of the l n  traduction. The pertinent 

part of the Treaty for present purposes states, 

"The Republic of Colombia recognizes the full  and entjre 
sovereign ty of the RepubIic of Nicaragua over the 
Mosquito Coast between Cape Gracias a Dios and the 
San Juan river, and over Mangle Grande and MangIe 
Cbico Islands in the Atlantic Ocean (Great Corn TsIand 
and Little Corn Island). The Republic of Nicaragua 
recognizes the fu l l  and entire sovereignty of the Republic 
of CoIombia over the isIands of San Andres, Providencia, 
and Santa Catalina and over the other islands, islets and 
reefs forrning. a r t  of the San Andrés Archipelago. The 
present Treaty does not apply to the reefs of Roncador, 
Quitasueno and Serrana, sovereignty over which is in 
dispute between Colombia and the United States of 
America." (Emphasis added) 

2.1 91 The Nicaraguan Senate appointed a Commission of its members in 

order tu study the Treaty and give its counsel. The Commission's 

report was read in Session XLVIii of the Senate on 4 March 1930. 

The considered opinion of the Commission was that the wording of 

the Treaty did not clrtrify the extent of "the other islands, islets and 

reefs forrning part of the San Andrés Archipelago". The pertinent 

transcript of the minutes of the Session states that the Report of the 

Senate Commission charged with studying the Treaty, 

"was in favour of the ratification of the Treaty entered 
into by the two Republics the 24 of March of 1928, and 
approved by Executive Power on the 27 of the same 



month and year; Treaty that puts and end to the matter 
pending between the two RepubIics over the Archipelago 
of San Andrés and Providencia and the Nicaraguan 
Mosquitia; in the undersranding that the San Andrés 
archipelago mentioned in the first clause of the Treaty 
does not extend to the West of meridian 82 of Greenwich 
in the chart published in October 1885 by the Washington 
Hydrographic Office under the authority of the Secretary 
of the Navy of the United States of North ~rner ica ."~~'  

2.192 The question then arose whether the addition of this dedaration, this 

"understanding", tu the ratification of the Treaty by Congress would 

imply the need of submitting it again tu the CoIombian Congress that 

had already ratified the Treaty on 17 November 1928. To deal with 

this matter, the Senate sumrnoned the Minister of Foreign Affairs, 

Mr. Manuel Cordero Reyes, in order to obtain his views on this 

question. The Minister took part in Session XLiX of the Senate on 5 

March 1930 and gave the views of the Nicaraguan Government and 

also that of the Colombian government that had b e n  consulted on 

this matter. The Minister said, 

"that he understood that he had been called to hear the 
opinion of the' Execu tive Power on the subject relating to 
the Colombian affair; that in a meeting at the Ministry of 
Relations with the Honourable Commission of Relations 
of the Senate, it was agreed by the Commission and the 
Advisors of the Government to accept as lirnit in this 
dispute with Colombia the West 82 meridian of 
Greenwich and of the Hydrographic Office of the 
Ministry of the Navy of the United States of 1885; that 
then Senator Paniagua Prado expressed his worries that 
by adding this amendment or clarification, it wouId be put 
(again) to the approval of the Coiornbian Congress and 
would be a cause for delay for i ts approval, and therefore, 
for putting end to this annoying subject. But that having 
taken this matter up with the Honourable Minister of 

273 See NM Vol. I I  Annex 80. 
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Colombia and he with hiS Government, which requested 
that the Treaty should not be altered because it would 
again have io be.piibto the consideration of the Congress; 
having insinuaté'd io his ExceI1&icy Minister Esguerra, ro 
deaI again witIr his  Governrnenr on rhis matter, and after 
having obtained an answer, he told me: that his 
Government aiithorized him to Say that the Treaty would 
not be put to the approval of the Colombian Congress, in 
view of the clarification that dcrnarcated the dividing line, 
that therefore, and although there was no? anything in 
wri ting, he couId assure the HorlorabIe Chamber, in name 
of the Government, that the Treaty would be approved 
with no need to put it again to the approval of Congress. 

"The Minisrer added, that the expIanation does not r.efom 
the Treaty, because i t  onIy intends tu indicate a Iimit 
between fhe archipelagoes that had been reason for the 
dispute and that the Colombian Government had already 
accepted that explanation by means of his Minister 
Plenipotentiary, only dedaring, that this explanation be 
made in the 1.atiFication act of the Treaty: thar this 
cxplanation was a necessity for the future of butfi nations 
because i t  came to indicate the geograpkic Iimit between 
the archipelagoes in dispute without which it would not 
be defined the matter completely; and that therefore he 
requested to rhé  uno or able Chamber the approval of the 
Treat y wi th the proposed e ~ ~ ~ a n a t i o n . . . " ~ ~ ~  

-. 
2.193 The Session was then continued in '  secret and the Senate finally 

approved the Treaty with the declaration recommended by the 

Commission that sestricted the ArchipeIago of San Andrés tu areas 

East of the 82" meridian of Iongitude Wesr. This condition was 

included in the Congressional Decree of ratification of 6 March 

1930, which was promulgated by the President of Nicaragua in the 

Gazette, the official br11Ietin of the Reprrblic of Nicaragua on 22 JuIy 

1 1930.'~~ ~ h i s  Decree ratifies the Treafy, 
I 

i 272 See NM Vol. II Annex 80. 
n3 ta Gacein, Diario Oficial, Afio, XXXIV, Managua. D.N., Wednesday, 2 
Jury 1930. N" 144, pp. 1 145- 1 146. 



"in the undersranding that the San Andres archipciago 
rnentioned in the first cIausc of the Treaty daes nor exrend 
to the West of meridian 82 of Greenwich in the chart 
published in October 1885 by the Washington 
Hydrographie Office under the authority of the Secretary 
of the Navy of the United States of North Arnerica." 

2.194 The Decree further specificaIIy orLders that the Decree with the text 

of the understanding should be included in the Instrument of 

~ a t i f i c a t i o n . ~ ~ ~  

2.195 On 5 May 1930, the CoIornbian and the Nicar-aguan 

plenipotentiaries, respectively, Ambassador Manuel Esguerra and 

Minister of Foreign Affairs, Dr. Julian Irias, exchangecl the 

instruments of rarification of the Treaty of 24 March 1928 

concerning territorial questions at issue between the two countries. 

They specified in the Protocol of Exchange of Ratifications: 

"The rrndersigried, in virtue of the fuII powers which have 
been granted to rhem and on the instructions of their 
respective Govemments, hereby declare that the San 
Andres and Providencia Archipelago mentioned in the 
first article of the said Treaty does not extend west of the 
82"* degree of Iongitr~de west of ~ r e e n w i c h . " ~ ' ~  

2.196 The mutual understanding on the part of both Nicaragua and 

Colombia of the intent and rneaning of the declaration that was 

added by the Nicaraguan Congress to the 1928 Treaty , as repurted by 

the Nicaraguan Foreign Minister to the Senate (see above, para. 

2.191) is confirmed in the Report of the Colombian Foreign Minister 

to his Congres. The Report of the Minister tu Congress contains a 

transcription of a repori by Ambassador hguerra on the activi ties of 

274 See NM Vol. II Annex i 9. 
275 See NM Vol. 11 Annex 1 9. 



his Legation. Bis report of the- process of ratification by Nicaragua 

States, 
;:.;*>. , I 8 -  , .  

"IL was rhe Senate (of Nicaragua) that firsr considerd the 
Treaty, and after approving ir i n  a first debate if 
introduced to it a clarification clause on the western limit 
of the Archipelago, and fixing this limit on the 82 
meridian of Greenwich. The Legation was consulted 
whether this clarification WOU Id be acceptable to the 
Governrnent of Columbia and whether it would need 
subsequent approvaI by Congress, 1 consuked this point 
with the Ministry, which answered that it accepted it, and 
that since it did not alter the text or the spirit of the 
Treaty, it did not need tu be submitted to the 
co~rsideration of the Legisrative l ranch."^" 

2.197 The legal nature of this condition i s  obvious. In the wording accepted 

by the International Law Commission in the Draft Guide to Practice 

on Reservarions ru Tseaties rhat it is elaborating, i t  is a "'conditionaI 

2.198 Draft Guideline 1.2.1 - Conditional Interpretative Declarations 

prov ides: 

"A unilarerai stathent fomil&ed by a State or an 
international organization when signing, ratifying, 
formally confinning, accepting, approving or acceding to 
a treiity, or by a State makjng a notification of succession 
tu a treaty, whereby the State or international 
organization subjects its consent to be boünd by the treaty 
to a specific interpretation of the treaty or of certain 
provisions thereof, shall constitu te a conditional 

i i  277 interpretative declaration . 

1 

I 
276 Informe del Ministro de Relaciones Exteriores al Congreso de 1930, 
Bogota, Imprenta Nacional, 1930, p. 223. See NM Vol. Ii Annex 7 1. 
277 I.L.C., Report on the Work of its 51'' Session (19991, GAOR, 54Ih Session, 
SuppIement No IO, A154110, p. 207. 



2.199 This is exactIy the case here: the Nicaraguan Congress subordinated 

its acceptance of the Treaty tu a precise definition of what was meant 

by the expression "San Andrés Archipelago" in Article 1 of the 

Treaty. This interpretation was a condition for the ratification and 

was fomaIIy accepted as such by CoIornbia in the Protoc01 of 

Exchange of Ratifications that was registered together with the 

Treaty itself by the League of Nations on 16 August 1930, under 

Regisrration Number 24~6."~ It then constitnfes an "authentic 

interpretation" of the Treaty . 

2.200 As explained in Oppenheim's International Law, Ninth Edition, the 

parties tu a treaty may: 

"before, during, or affer the conclusiori of the treaty, 
agree upon the interpretation of a term, either informally 
(and executing the treaty accordingly) or by a more 
forma1 procedure, as by an interpretative declaralion or 
protoc01 or a suppicrnentary treary. Such authentic 
interpretations given by the parties override generaI d e s  
of interpretation.'"'g 

2.20 1 Tt might be the case that "condi tional interpretative declarations" 

must be assimilared ro reservatiçtns as for their IegaI regirne.zs') Brrr 

this does not change the picture; as the ILC has noted: "A rese~~vation 

to a bilateral treaty has an objective effect: if it is accepted by the 

2" See LNTS, VoI. 16, 16 Augrrst 1930, pp. 340-341. 
279 Sir Robert Jennings and Sir Arthur Watts, Oppenh~im 's International LAW, 
Ninth Edition, vol. 1, Peace, Longrnan, London, 1992, p. 1268 - footootes 
omitted. See also Jean Salmon ed., Dictionnaire de droit intemutional public, 
BnryIanrlAUF, BmxelIes, 2001, p. 504 or Patrick DaiIIier el Alain Pellet, Droit 
iniei-miionni public (Nguyen Qunc Dinh), L.G.D. J .. Paris, 7h ed ., 2002, p. 254. 

See I.L.C., Reporr on ~ h e  Work of ifs 51" Session (19991, GAOR, 54* 
Session, Supplement No 10, A154110, commentary of draft guideline 1.2.1, pp. 
245-248, para ( 1 1) to ( 1  4). 
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other State, i t  is the treaty itklf that is amended."L8' In the present 

case, the condition - , irnposed by the ~ i c a r a ~ u a n  Congress was 
, , -*.;,K.: ' ,  . 

accepted by Colorhbia as wiinessed by the Prorocol of Exchange of 

Ratifications. If the Treaty were valid at a11, guod non, this condition 

has become an integral part of the Treaty and binds both Parties. 

2.202 But, of course, this authentic interpretation (or added provision) 

rnust, itself, be interpreted correctly. III this respect, there are clear 

differences between the Parties, and these differences are an integral 

part of the present dispute. 

2. The claims and praciice of the Parties 

2.203 For several decades after the events described in paragraphs 2.1 89- 

2.193 above, CoIurnbia Iiad not suggested rhat the mention of the 

8znd meridian in the Prutocol of Exchange of Ratifications could be 

interpreted as effecting an overall delimitation of the respective 

maritime areas between the Parties. It was only forty years after its 

signature that, as pari of a radicaI pulicy of expansion of the 

Colombian sovereignty and jurîsdiction in the Caribbean, the 

authorities of Bogoti circulated a doctrine that Calombia and 

Nicaragua had rtgreed on meridian 82" W as a maritime bourrdary, 

and that This was the purpuse of the understanding added to the 

Protocol of Exchange of Ratifications of the Bhcenas-Esguerra . 

Treaty. 
I 

i 2.204 The definition of the 8znd meridian as a maritime boundary was 
1 claimed by CoIombia for the first tirne in a dipIomatic note tu 

281 Ibid., comrnentary of draft guideline 1 .S. 1 ("Reservations" to bilateral 
treaties), p. 299, para. (15). 



Nicaragua of 4 l u n e  1969, reserving her rights regarding 

reconnaissance perrnits and concessions for oil and gas exploration 

granted by Nicaragua in portions of her continental ~helf.''~ The 

response of Nicaragua of 12 June 1969 was irnmediate and cIear in 

the defeilce of her rig1~ts.2'3 The Nicar+âguan reaction pmvoked 

Colombia to reiterate and somewhat elaborate her claim that same 

year in a further Verbal Note of 22 Septernber 1 9 6 9 , ~ ~ ~  in which she 

made "a forma1 declxation of sovereignty in the maritime areas 

Iocated East of Meridian 82 of Greenwich, and pariicuIarIy for the 

effects of exploration or exploitation of the submarine shelf and the 

living resources of the sea", considering "that the concessions 

granred by the Republic of Nicaragua to cornpanies or individuaIs 

thar go beyond said Iine, wuuId Iack any legal va1ue". The reascins 

given for this were: 

"a. The defirrit ive and irrevocable character of the Tr-eaty 
on Buundaries signed by Colornbia and Nicaragua on 24 
March 1928. 

b. The clarification by the Complementary Protocol of 5 
May 1930, in the sense that the dividing line between 
respective maritime areas or zones was set at Greenwich 
Meridian 82. 

c. The stipulation contained in Article 1 of the Treaty of 
24 March 1928, which excludes the Roncador, 
Quitasueno and Serrana Cays from any negotiations 
berween CoIombia and Nicaragua. 

d. Finally, the arbitral award proffered by the President of 
France, Emile Loubet, on September 1 1, 1 900, between 
Costa Rica and Colombia." 

282 See NM Vol. II Annex 28. 
See N M  VoI. II. Annex 29 and para. 2.212 below for further detaiIs on this 

note. 
284 See NM Vol. 11 Annex 30. 
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2.205 Such assertions haQi ,  since then, been repeated several timeszS5 and 

the Colombian official maps of the region have been modified 
, \ q., 

accordingly. 

2.206 However, it must be rioted that, even frorn the 1970s and up tu now, 

i 
the Colombian position in this respect has been far from firm and 

consistent. 

Thus, in a speech at the AIrnîrante PadiIla NavaI SchooI of 

Cartagena, deliverd un 3 JuIy 1975, the Presidenr of CoIornbia 

himself, Alfonso Lolpez Michelsen, declared: "We are going to 

continue Our talks wi th Venezuela and make contacts with Panama, 

Ecuador, Peni, Nicaragua and the countries neighbouring to the 

ArcfiipeIago of San Andrés and the cays ... tu negoriate the 

territorial ~ e a . " ~ ~ ~  W hatever the mention of the "territorial sea" rnight 

imply, the Venezuelan President clearly meant that no delimitation 

wifli Nicaragua had been achieved. 

2.208 Three years Iater, almost at the end 8f his mandate, in a speech of 24 

May 1978 at the same Naval Schoo!,in Cartagena, President U p e z  

Michelsen, after praising the conventional delimitation policy of 

CoIombia, stafed: 'There are stiII pending, it is true, mure cornpiex 

definirions süch as the su caiIed 'di ferendo" thar we have had for 

severdl years with the sister Republic of Venezuela, and the one we 

still maintain, unresolved, with the Republic of ~icara~ua."~'~ Later 

on, in 1 986, as a former President, Lbpez MichcIsen debated with the 

rhen Foreign Minister Rarnirez Ocampu, whu had stared that there 

was nothing to negatiate with Nicaragua. In a letter to the President 

28s See cg . :  Note DM-571 of 20 October 1976 See NM Vol. TT Annex 40. 
2s6 E! Tiempo, Bagata, 4 JuIy 1975, pp. I y 14-C. See Md Vol. JI Arrnex 83a. 
281 Ei Sriempo, BogotA, 25 May 1978, iralies added. See NM VoI. II Annex 8%. 



of the RepubIic, asking him tu cunvene the Advisury Commission of 

Foreign Relations, Lope2 MicheIsen asserted: "1 can reiterafe in the 

most strong and irrefutable terms that we must negotiate with 

Nicaragua the delimitation of our marine and submarine areas. .. 

Invoke the Barcenas-Esgrrerra Treaty over domain of the islands of 

the Archipelago ... using meridian 82 as a reference point, is nof arr 

argument to abstain from opening talks about marine areas and the 

continental ~ h e l f " . ~ ~ ~  

2.209 These speeclres by AIfonso topez MicheIsen are pariicrilarly 

relevant, not onIy since he  had been the President of the Repubric of 

Colombia, but also because he held that position when most of the 

maritime delimi talion treaties of Colornbia were being negotiated in 

the Caribbean, and after he hirnself had been Foreign Minisrer. They 

are aIso relevant because his opinions on the subject are: not 

politically orîented but rather are based on legal reasoning. For 

example, in an interview of which the Colombian newspaper El 

Muirrici gives an accorrnt, he reminded the Iocai press of rhe 

GuinealGuinea-Bissau case of 1985 and told tIrern that the 

International Court of Justice would not accept that treaties dating 

back before 1945 could have the effect of delimiting maritime spaces 

beyond the rerritorial sea. For 'rhis reasun he  concluded thar "it is h r  

better fo open direct negutiations with Nicaragua sole1 y on the marter 

of the marine aiid submatine areas than to start a conflict between 

both countries in the Court of The Hague." (El Mundo 12 September 

1995) It is noteworthy that the man who made the reclairning of 

maritime sovereignty the main mission of Colornbians in the 20Ih 

288 "~Negociar con Nicaragua? Negociar ~ q u é ?  ", El Siglo, Bogoth, 21 March 
1986. Cited in A. Zamorra, Intereses Territoriales de Nicaragua. Edi toriiil Cira, 
Managua, 2000, p. 79. 
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~ e n t u r ~ ~ ' ~  does not lean on, heridian 82" to consider as settled the 

entangled conflict of interests with Nicaragua. To the contrary, even 
. <  < 

j>.>:.:, !+ 

as recently as 12 ~ecember 1999 the forAr Piasident published an 

article in the newspaper El Tiernpo of Bogoti in which he expIicitIy 

indicates that meridian 82" was adopted "as the limit of allocation of 

the isbnds: those thk were to the west of the meridian for Nicaragua 

and those ro the east for ~ u l u r n b i a ~ ~ ) . ~ ' ~  

2.210 One other such revealing inconsistency in the Colombian position is 

that the Facio-Fernindez Treaty signed on 17 March 1977 by 

Colornbia and Costa Rica (and never ratified by the latter), belies 

Colombia's apparent t m s ~  in the meridian 82" West as her maririme 

boundary with Nicaragua: Article 1 .B of this Treaty places the limit 

of her border with Costa Rica at 82' 14' w.~'' 

2.2 1 1 The Nicaraguan practice and position have a I w q s  been remarkably 

constant and consistent: she has firmly rejected the Colombian 

clairns immediately .after they were first made and, affirmed 

positively fier sovereign rights tu her conlinenta1 shel f. 
- .  

, 2.21 2 Nicaragua took the cited (para. 2.264 above) Colombian Note of 4 

June 1969 very seriously. Her Foreign Minister, Mr. Lorenzo 

Gnemro, by Note No 0002 1, of 12 June 1969, officially responded 

tu Colornbia: confirrning that the concessions made in the ArIantic 

Coast were within the continental shelf of Nicaragua, in accordance 

with the principles of international law and rejecting the view that 

2S9 "Sarnper has creared a new border litigation", EI Mundo, Boguti, 12 
September 1 995. See NM Vol. 11 Annex 83 c. 
2g0 "Nicaragua at the Crossroads", El Tiempo, 12 December 1999, See NM Vol. 
II Annex. Itillics added. 
29' See NM Vol. Ii Annex 20 and Vol. 1, Figiire U. 



the meridian 82" W was the Iimit of Nicaragua~r national sovereignty, 

since it only marks the western border of the Archipelago of San 

Andrés. Minister Guerrero added "My Government considers 

inappropriate the reservation made by the EnIightened Guvernment 

of Columbia as a resriIt of the abovemenriuncd Concessions, as these 

were granted in use of the clear and indisputable rights it holds and 

in full exercise of its sovereignty ." He unequivocally asserted that 

his Governrnent, "dues EirmIy insist on the recognition and respect 

fur ifs inaIienabIe rights to the expIoitation of exisfing riafural 

resources in the national territory, of which the Continental Shelf is 

an inseparable part."292 

2.2 13 Referring more preciseIy tu the interpretation of the Nicaraguan 

Iegislative decree, incorporated in the Protocol of Exchange of 

ratifications of the Barcena-Esguerra Treaty , the Note explains: 

"A simple reading of the transcribed texts makes i f  clear 
that the objective of this provision is tu cIearIy and 
specifically establish i n '  a restrictive manner, the 
extension of the Archipelago of San Andrés, and by no 
valid means can it be interpreted as a boundary of 
Nicaraguan rights or creator of a border between the two 
counrries. On the contrary, it ack*owledges aiid coniims 
the suvereignry and fui1 dwmain of Nicaragua over 

,5293 - national territory in that zone. . 

2.214 Later, the denial of Meridian 82" W as a maritime bwder was 

accornpanied by docurnentariurr on the diplornatic battle waged 

against the conclusion of the Saccio-Vizquez ~ r e a i ~ . ~ ~ ~  

292 See NM Vol. II Annex 29. 
'" See NM Vol. II Annex 29. 
294 See, for example, the Memorandzi of 23 June 1971 (Ministry of Foreign 
Affairs. Secretariat Generai, Diplornatic Section. No 026) See NM Vol. II 



i 2.2 15 Nicaragua maintained her firm .position on the occasion of incidents 

concerning fishing ,., activities as shown by the following examples in 
.;+y;,;,,,.- f . ' ,  , , , 

the past decade. 

2.216 On 9 June 1993, heIicopters from the Colombiari Navy harassed the 

Nicaraguan boats "My Wave" and "A!l John" and, on 7 July, a 
I 

l Colombian coast guard seized the fishing boat "Sheena MC II", with 

Honduran fIag, which was workirig with a Nicaragrrari licence. The 

! Nicaraguan Foreign Ministry prorested these incidents on 1 1 June 

i and 9 July 1993. According to thesa Notes, these incidents took 

l place west of meridian 82". The Foreign Ministry of Colombia, 19 

JuIy 1993 - maintained tliat the events had occurred east of said 

meridian. Given this circurnstance, the Nicaraguan Ministry of 

Foreign Affairs, 26 July 1993 wroteZ9': 
i 

"The Government of Nicaragua wishes to make it  very 
cIear that, even if tl~e vessels referred to had been found 
at the cuor.dinates referred tu in the Note of Your 
ExceIIency, the resufts wouId have been the same, given 
that those waters, undoubtedly , aIso belong to Nicaragua 
and are part of the maritime spaces over which Nicaragua 
exercises full jurisdiction '.àccording to history, 
geography, custorn and International Law. Therefore, the 
strttements of claimed Colombiari sovereignty over thuse 
waters are torally inadmissible." 

1 

Annex 31 or the Notes of 7 October 1972, N0053 and 054. See NM Vol. II 
Annexes 33 and 35. See above para. 2.158. 
29' Notes Nu 930 1 50, No 930 1 58, DM. 0 1 4 1 8 and Na 930 154, See NM Vol. II 
Annexes 44,45,45 and 47. 



2.217 On 27 March 1995 the CoIornbian vesse1 "Sea Dog" was seized by 

the Nicaraguan Navy Force eâst of meridian 82" for fishi~rg 

i I legai i y .z96 

2.218 On 9 October 1995 Nicaragua protested the seizure by a CoIornbian 

corverre of the VenezueIan morwboat "Gavil5n" whirh, wi th a 
O 297 Nicaraguan fishing licence, was fishing east of meridian 82 . 

2.219 On 27 November 1996 the Nicaraguan Naval Force seized the 

CoIornbian boat "Miss Tina" at Iongitude 82", and the CoIombian 

Foreign Ministry protested, rrndersranding that the seizure had taken 

place east of that position.298 Again, the Nicaraguan Ministry of 

Foreign Affairs a n s ~ e r e d ~ ~ ~  that: 

". ..even if the seizure had taken pIace ar coordinates 13" 
47' N and 8 i" 57' W, borh pusi tions are rrnquesrionabIjr in 
waters within the maritime jurisdiction of Nicaragua". 

The Note adds: 

'The Ministry of Foreign Affairs categoricaIIy rejects the 
mention made in the [Colombian] note that position 13" 
43' N 82" 00' W constitutes the boundary of our two 
countries, since Nicaragua has &ned no maritime 
delimitation treaty in the Caribbean Sea, neither with the 
Republic of  Colombia, nor with any other country in the 
region and, consequent I y, the sovereignty, jurisdiction 
and rights of Nicaragua in the Caribbean Sea extend tu al1 
maritime spaces attribufed to it by International Law in 
effect, including the islands, cays, banks, reefs and other 
geographical accidents adjacent to its coasts, as well as 

296 Sec Colombian Note 0304, of 3 ApriI 1995, and Nicaraguan of 4 and 5 of the  
same monrh and year. No. 9501 5 1 and 9501 62. NM Vol. II Annexes 49,50 and 
31. 
2w See Note No 950459 - NM Vol. 11 Annex 52. 
298 See Note DM. VA. No 0043 1 3,29 January 1 997. NM Vol. II Annzx 53. 
299 See Note No 97006 1, of 1 1 Febniary 1997 NM Vol. II Annex 54. 



the continental shelf and 'formations that emerge frorn i t 
or are located on it." 

:+:,,$y'. ;, . .... . 
2.220 Later, the Colombiafi' Note DM No 37678 of 18 July 1997 , '~  refers 

tu the incidents on 4 April and 28 May 1997 when Nicaraguan coast 

guards atternpted to detain boats that were working with a 

Colombian license east of meridian 82"; Nicaragua: 

"...emphatically rejects that rhe maritime areas in which 
it asserrs events took pIace ... beIongs to any Economic 
Zone of Colornbia but rather, tu the conrrary, are 
maritime areas which, based on current International 
Law, belong to Nicaragua." 

SirniIarIy, Nicaragua 

". . .rejects any srrggestion on the order that its au thorities 
cannot defend the sovereignty and national sovereign 
rights over maritime areas that extend to the east of 
meridian 8 2 0 . " ~ ~ '  

2.221 On 28 Qctober 1997, the Nicaraguan NavaI Force seized east of rhe 

said meridian the Colombian boat "Gulf Sun" wlrile i t  was carrying 

out illegal fishing activities. The Foreign Ministry of Nicaragua 

notified the Colornbiifi ~ m b a i s ~ '  in..hlanagua "so it  could take the 

necessary rneasurzs in rhe case to assure that simi Iar ir-icidents do not 

continue to hüppe~r."3m 

2.222 Later, on 19 February 1999, another Honduran fishing boat licensed 

to fish in Nicaraguan waters, the Cnpitan Elo, was captured by the 

CoIombîan navy, at Iaritude 14" 20' 00" N Iongitude 82" 00' 00" W, 

and taken tu San Andres. Fullowing the prevaiIing trend, rhe Foreign 

300 See NM Vol. II Annex 55, 
301 Sec Note No 9700532 of 13 August 1997 NM Vol. II Annex 56. 
302 See Note No 9700765, of 30 October 1997. NM Vol. II Anrrex 57 



Minisrry of Nicaragua notified once Inore rhe CoIombian Embassy in 

&lanaguaW3 requesri rig: 

"an exhaustive investigation.. .in order to clarify this act 
and to avoid the repetition of sirnilar incidents in the 
frrmre." 

Mure recently, on 14 Decernber 2002 the fishing boat Churly Juni~r ,  

was captured in Nicaraguan waters located ai 14"52'00" and 

longitude 08 1'28'00. Nicaragua presented to Colombia "the most 

vigorous protest"304 and requested the îmmediate release of said 

vesse1 and irs crew. 

2.223 The firm position adopted by Nicaragua as a reaction to the 

Colombian claim that the 82" meridian is a line of delimitation of 

their maririme arcas. can be'appreciated in Articttfos sabre Dererb  

del Mar, published by the editwia1 services of the Ministry of 

Foreign Affairs of Nicaragua in 1971. The author was Dr. Alejandro 

Moritiel Argüello, Foreign Minister of Nicaragua on two different 

occasions. He prupwed three reasons to deny tlie status of the 

Mcridian 82" W as a maritime boundary: 

"1. That at the tirne of the signing of the Bircenas 
Meneses-Esguerra Treaty and its approval by the 
Congress of Nicaragua, thar is, in 1928 and 1930, no one 
was thinking abour the existence of rights of Stales over 
the underwater shelf, and then [Ire 82 meridian could have 
been a border drawn at high sea, which is not reasonable 
to suppose this was the purpose. 

"2. That it would certainly be, at least, uniisuai for an 
important matter such as the delimitarion of a boundary 

. -- 

303 See Note No 99100093, of 23 February 1999, NM Vol. II Annex 58 .  
305 See Note MREIDM-JV1703112102 of 16 Decernber 2002, NM Vol. 11 Annex 
59. 



between two States to be not incIuded in the body of a 
Treaty, but rat fier relegated to an interpretative 
declaration approved by the Congress of one of its :', 
signatories and in a shtement in the protocol of exchange 
of ratifications; and 

"3. TIiat the detesrnination of 82 meridian is only of a 
restrictive nature and not attributive of sovereignty, as 
can clearly be seen in the text of the protocol of exchange 
... In fact, it reads that the Archipelago of San Andrés 
does nut extend West of 82 meridian, whicl-i is equivaIent 
ru agreeing thar rhere are no CoIombia~r islands West of 
that Meridian, but it dues no1 exclude the possibiIify thar 
there may be Nicaraguan islands, not part of the 
Archipelago of San Andrés, to the East of said 
~er idian.""~ 

2.224 The three grorinds given by Foreign Milrister Montiel, rogcther wirh 

others, are compelling reasons to reject the Colombian interpretation. 

3. The meridiau of82 O Wesr &s nor consfitufe LI bhounrIary 

2.225 According to Article 31, paragraphs 1 and 2, of the 1969 Vienna 

Convention on the Law of Treaties:;"' 

"1. A rreaty shaII be interpreted in good faith in 
accordance with the ordinary meaning tu be given to the 
terms of the treaty in their context and in the light: of its 
object and purpose. 

"2. The context for the purpose.of the interpreiation 
of a treaty shall comprise, in addition tu the text, 
i11cIuding its prea1~1b1e and annexes: 

' O 5  A. Montiel Argiiello, Arficiclos nobre Derecho ciel Mur, Publicaciones 'del 
Ministerio de ReIaciories Exteriores, Imprenta Nacional, Managua, 197 1 ,  p. 93. 
NM VoI. II Annex 72. 



"(a) any agreemenr reIaring to the treary whidl was made 
between a11 the parries in connexion with the corlclusion 
of the treaty; 

"(b) any instrument which waç made by one or more 
parties in connexion with the conclusion of the treaty and 
accepted by the orher parties as an instrument related ro 
the rreaty". 

2.226 As the Court has consistently found, these provisions reflect 

customary international iaw.306 

2.227 CctnsequeritIy, not only mus! the 1928 Treaty be interpreted in 

accordance with these principIes - that is, i ~ r  particular, in its 

t'context" as constituted e.g. by the declaration included in the 

Protocol of Exchange of Ratifications -, but also the Protocol itself 

must be inrep-eted accordingly. 

2.228 The text of the latter is crystal clear: it is limited to the "San Andrés 

and Providencia Archipelago", the limits of which it specifies: ".. . 
the San Andrés and Providencia Archipelaga rnentioned in the first 

Article of the [ 1928 Treaty] does nut exlend west of the 8znd degree 

of longitude West of ~reenwich.""" It relates onIy to the second part 

of the first paragraph of the Treaty, according to which: 

"The Republic of Nicaragua recognises the full and entire 
sovel-eignty of the Reptrblic of Columbia over the islands 

3% See e.g.: Judgments of 3 February 1994, Territorial Dispute Libyan Arab 
JamahiriydChud), I.C.J. Report 1994, pp. 21-22, para. 41 ; 15 February 1995, 
Maritime Delimitation and Territorial Questions between Qatar and Bahruin 
{Qatar v. Bnhrnin), Jurisdiction and Adnzissibiiiry, 1. C.J. Reporf 1 495, p. I 8, 
para. 33; 12 Decem ber 1 996, Oil PIatforms (lslamir Repiiblic of Iran Y. U~ired  
Srares of Amerira), Pi-eliminnv Objection, L C.J. Report 1 996 (II), p. 8 12, para. 
23: 1 3 December 1999, Ka.rikili/Sedudu Island (BoshslandiVarnibia), 1. C. f. 
Report 1999 (JI), p. 1059, para. 18 or 17 December 2002, Sovereignty over 
Pulau Ligitaa and Puluu Sipudula (IndonesidMalaysia), para. 37). 
307 See NM Vol. II Annex 19. 



of San Andrés, Providencia and Santa Catalina and over 
the other islands, islets and reefs forming part of the San 
Andrés Archi pgago.',' . , 

2.229 WhiIe the above quoted plirase includes a skerch definirion of the 

San Andrés Archipelago ("San Andrk, Pruvidetrcia and Santa 

Catalina" and the adjacent islands, islets and reefs), this was not seen 

as reassuring enoiigh by the Nicaraguan Congress, in particular the 

Senatc (see above, paras. 2.191-2.193), which made its approvaI of 

the Treaty subject to this further puirrt i r i  order- tu specify which 

"islands, islets and reefs" formed "part of San Andrés Archi pelago". 

This condition was forrnally accepted by Colombia and, accordingly, 

the islands, islets and reefs Iaying West of the 82" meridian cannot be 

claimed to belong to CoIombia. The ProtocoI of 1930 says norhing 

less, and nothing more. 

and paraIIeIs is far frorn unprecedented and it was, indeed, cornmon 

practice at the time. Thus, for example, Article III of the Treaty of 10 

December 1898 between Spain and the United States defining the 

"archipelaga known 'as the Philippine Islands" gives a precise 

definirion based on paraIIeIs and meridians, Iati tudes and longitudes. 

Previously, on 7 August 1895, Spain and Japan signed in Tokyo, a 

"Declaration determining the limits of their respective possessions to 

the West of the Pacific Ocean" whose nurnber I provides that: "Pour 

le besoin de cette D6claration, Ie para1IkIe qui passe par le milieu du 

Canal navigable de ~ a c h i [ ' ~ ~ ]  est pris comme ligne de démarcation 

308 The Bachi (or Basch0 canal separates the islands of that name (also called 
Batanes) from the island of Formosa. 



entre les possessions espagnoIes et japunaises dans l'Ouest de 

2.231 As noted by Professor B.H. Oxman, 

"[ilt is not uncornmon for treaties deaIing with cessions 
or allocations of sovereignty over isIands or other 
territory to define the areas ceded or allocated between 
those States on the basis of lines drawn at sea. The 
essential purpose of those lines is to provide a convenient 
reference for determinating which islands and rerritories 
are ceded or alIocared tu a pa~ficular party. Arnong other 
things, this approach avoids the need ta identify precisely 
al1 islands and other territory ceded.""' 

2.232 On the other hand, those treaties allocating territories or islands 

would usuall y not deIirnir the respective maritime jurisdiction of the 

Parties - except, of course, if otherwise expressIy provided. In the 

same way as, "reciprocally", absent any provision to the contrary, a 

treaty defining a land boundary would not be interpreted as 

deIimirating the maririme boundary at sea nor even as constirutirlg an 

aIIocation of islands, as the Court recently recalled in the case 

concerning Sovereignty over Pulau Ligitan and Pulau ~ i ~ a d a n . ~ ~  ' 

309 According ro this treary, Japan States that if  kas rro daims or prelensions 
over the islands Iocated to the sorrth and southeast of the dernrrrcaf ion line and 
Spain declares the same regarding the islands north and northeiist of that same 
line. See also Article 1, last ' para., of the Paris Convention of 12 May 1886 
between France and Portugal, relating to the delimitation of their respective 
possessions in Western Africa, mentioned in the Award of rhe Arbitrdl Tribu~iaI 
of 14 Febmary 1985, Diiimirarion de la fro~~iére maririme Guinie/Guirrée- 
Bissau. R.G.D.I.P., 1985, p. 505, para. 45. 
"'O Pol ir id ,  Srrmegic, and Historictrl Cmsideraiions, in J .I. Charney and L.M . 
Alexander eds., International Maritime Boundaries, Vol. 1, p. 32. 
31 1 Judgment of 17 December 2002, para. 51. See also I.C.J., Charnber, 
Judgment of 12 October 1984, Delimitatio~~ of the Maritime Bounrlary in the 
GulfofMdi~e Area, fCJ Repurr 1984, p. 301, para. 1 19: "It is donbrfrrl whether 
a rreaty obligation which is in rems confined ro the delimitation of the 
continental sheIf can be extended, in a inariner rhat wourd manikstIy go 



312. - 2.233 In this respect, the very title'of the 1928 Treaty is reveaIing . it 
concerns "Territorial questions at issue between Colombia and 

L;> ,< .L ;>  î ; 1 - . i  ' .d i  

Nicaragua", nat the maritime delimitation, nor the border between 

the Iwo States. 

2.234 ' This is confirmed by the preamble and the very text of the first 

paragraph of Article 1: 

"The Republic of Colombia and the Republ ic  of Nicaragua, desirous of 

putting an end tu the territorial dispute between them.. ." 

Article 1 

"The Republic of Colombia recognises the full and entire 

sovereignty of the Repu blic of Nicaragua over the  

Moquito Coast between Cape Gracias a Dios and the San 

Juan river, and over Mangle Grande and Mangle Chico 

islands in the Atlantic Ocean (Great Corn Island and 

Little Corn Island). The Republic. of Nicaragua recognises 

the fuII and entire sovereignty of the RepubIic of 

Colombia over the islands of San Andrés, Providencia 

and Santa Catalina and over the other islands, islets and 

reefs forming part of San Andrés Archipelago". 

2.235 As the Court and i ts predecessor have frequently recalled, 

beyond the Iirnits irnposed by the srnct criteria governing the interpretatîon of 
treary instmmenrç, ru a field which îs evidentIy much greater, unquestionably 
heterogeneous, and accordingl y fundamentall y different". 
3 12 See ibid., para. 72. 





over territories in .  dispute - that the Protocol of Exchange of 
,!, ;; . 

ratifications specify in one respect; by no means do either of these 
, , . -  , , . .., :, ' >  - 

instruments def ine a boundary berween the Parries. 

It can a h  be noted thar ArricIe 3 the 1939 Constitution of 

Nicaragua, which lists her neighbouring countries, does not mention 

"The basis foi. national territory is the uti possidetis iuris 
of 1821. Tt extends between the Atlantic and Pacific 
Oceans and the Republics of Honduras and Costa Rica, 
and also includes the adjacent islands, territorial sea and 
the corresponding air space. The ireaties or the Iaws shal I 
establis11 the boundaries not yet determined." 

Similarly, Article 3 of the 1945 Colombian Constitution (which 

reproduces the carresponding text of 1936), does not mention a 

cornmon border with Nicaragua. 

III this respcct, it mnst be kept in mind rhat rhc San And1.6~ 

Archipelago is situated approximately 360 nautical miles from the 

most proxjmate point of the Colombiiin coast and approximately 1 05 

miles from the coart of Nicaragua (&id under 80 miles fmrn the Corn 

islands, the Nicaraguan islands most proxirnate tu the aschipelago), 

Not only was there no need for maritime delimitation between the 

two countries, but, al rhat time, this was simply unthinkable: the 

usrialIy accepted maximum pemissibIe breadth of the territorial sea 

was three miles, at most six (as CoIombia decidcd in 1930~") and 

there was no question of a continental shelf, a concept which only 

appeared in the legal sphere in 1945, and even iess that of an 

exclusive cccinomic zone. 

""ee M. Whiteinan, Digesb of liaternational Law, Department of State, 
Washington D.C., 1965, Vol. 4, p. 23. 



The 82" meridian of longitude Wesr is Iocated approximateIy I O 0  

nautira1 miles off rhe Nicaraguan coast in the direction of the Island 

of San Andrés and this latter island is located approximately 20 

miles from the meridian whilst the other main island of the 

Archipelrigo, the Island of Providencia, is situared 40 naurical miles 

from ir. If this mesidian had been intended as fixing a boundary it 

would have meant that in 1930 Nicaragua and Colombia were 

claiming maritime areas unauthorized and even unknown in 

inremational Iaw. And ro rop ir all, this wuuId mean that these 

orrtrageous daims, for the time period invoived, were being 

sponsored by the United States, one of the maritime nations that 

most zealously defended the three nautical miles limit. 

2.242 In rhis respect, the present case is sirnilas to the case concerning the 

Maritime Boundary between Guinea and Guinea-Bissau. In its 

unanimous Award of 14 February 1985, the Arbitral Tribunal, after 

Iisting a series of trearies attr+ibuting sovereignty over islands ~iotes: 

"A la connaissance du , Tribunal, i l  n'a jamais été 
considéré à l'époque qu'aucun de ces instruments ait alors 
attribué à l 'un des signataires une souveraineté en mer sur 
autre chose que .les eaux territoriales communément 

- 

3'6 R.G.D.I.P., 1985, no 2, p. 519, para. 81. 
Internationnl Legal Maferials, Vol. XXV, p. 251 ai p. 287, para. 8 1. 

The English text reads as follows: 
"To the knowIedge of the  TribunaI, it was never considered at the rime thar any 
of these treary granteci miirifime sovereignty to any of the signatories over 
any thing excepr the commonIy recognized tertîrorial waters." 



2.243 Consequently , the Tribunal concludes: 

"tout indique q u i  &s deux Éfat9[la France et le Portugal] 
n'ont pas entendu 6tablir une froritiè1.e mar.irirne génér-ale 
entre leurs possessions de Guinée. 11s ont seulement 
indiqué, dans une region à Ia géographie compIexe et 
encore mal connue, quelles îles appartiendraient au , 

Portugal. En d'autres termes, dans le texte final de l'article 
Ier, dernier alinéa, de cette convention [la Convention de 
1 886 relative à la délimitation des possessions françaises 
et portugaises dans I' Afrique occidentale], Ie mot 'limite' 
I I ' ~  pas Ie sens juridique précis de frontièr.e mais un sens 
plus 

2.244 This reasoning is al1 the more compelling in the present case in that 

neitller the 1925 Treaty, nor the Prcitocol of Exchange of 

Ratifications of 1930 i~iclude the word "limit", or "bariiidary", or- 

"border". Both instruments are clearly drafted in such a way as to 

exclude any arnbiguity: they sirnply aim at allocating islands and, 

supposing they were valid, quod non, this worrld be their excIusive 

purpose and effect. 

2.245 Another Arbitral Award is particularly relevant in the present case: 

thc Award concerning the &limitation of the Maritime Boundary 

between Guinea-Bissau and Senegal of 3 1 JuIy 1989. III this Award, 

that the Court deemed valid by its Judgment of 12 November 

'17 Ibid., para. 82. 
Inrernarional L e g d  Materkls, Vol. XXV, p. 25 1 at p. 288, para. 82. 

The EngIish iext reiids as follows: 
". . .everythjng indicates that these two States [France and Portugal] had no 
intention of establishing a general maritime boundary between their possessions 
in Guinea. In a cornplex and still little known geographical area, they simple 
indicated which isIands would belong ru Portugal. In others words, in t h e  Iast 
paragraph of the finiil rext of Arricle I of this Contlenrion, [of 1886 relarive to 
the maritime boundary between French and Portugal respective possessions in 
the West Africa] the word "limit" does not have the precise legal meaning of 
boundary, but a wider meaning" 



1991 ?18 the Arbi traI Tribunal was called tu inte~pret an Agreement 

of 26 April 1960 concerning the seü boundary between France and 

Portugal. It firmly stated: 

"Le Tribunal estime que I'Accord de 1960 doit être 
interprété à la lumière du droit en vigueur à la date de sa 
conclusion. C'est un principe géneraI bien établi qu'un fait 
juridique doit être apprécié à la lumière du droit en 
vigueur au moment où il se produit, et l'application de cet 
aspect du droit intertemporel à des cas comme celui de la 
présente espèce est confirmée par Ia jurisprudence en 
matière de droit de Ia mer." (Inreinaiional Law Reporrs, 
1951, pp. 161 ss.; The hitematicinal and Comparaaive 
Lu w Quaterly, 1952, pp. 247 ss.). 

"A la lumière de son texte et des principes de droit 
intertemporel applicabIes, Ie Tribuna1 estime que 1' Accord 
de 1960 Ire ddirnite pas les espaces maritimes qui 
n'existaient pas à cette date, qu'on les appelle zone 
économique exclusive, zone de pêche ou autrement. Ce 
n'est, par exemple, que très récemment que la Cour 
internationale de Justice a confirmé que les règles 
relarives à la 'zone économique excIrrsivel peuvent être 
considérkes comme faisant parrie du drui f interriational 
général en Ia matière (C.I.I., Recueii 1982, p. 74, Recueil 
1984, p. 294, Recueil 1985, p. 33). Interpréter u n  accord 
conclu en 1960 de manière h comprendre aussi la 
délimitation d'espaces comme 'la zone économique 
excIusive1 impIiquerait une véritable modif icatiun de son 
rexte et, selon un dictum bien connu de la Cour 
internationale de Justice, un tribunal est appelé à 
interpréter les traités et non pas à les réviser (C.I.J., 
Recueil 1950, p. 229, Recueil 1952, p. 196, Recueil 1966, 
p. 48). Il ne s'agit pas ici de l'évolution du contenu, ni 
meme de Iletendue, d'un espace mari tirne qui aurait existé 
en droit intcrnationa1 Iorsque l'Accord de 1960 a été 
conclu, mais bel et bien de I'inexisteiice en droit 
international d'un espace maritime comme la 'zone 

318 ICJ Report 1991, pp. 75-76, para. 69. 



dcanornique exclusive' à Ia date de Ia concIusion de 
l'Accord de 1960."~" 

', i ? ? < * " h  , ' L .  r 

2.246 Similarly, the text of the 1928 Treaty must be interpreted in light of 

the Iaw prevaiIing at the tirne of its concIrision. And i t  would be 

absurd tu da im that it  delirnited maritime areas between the Parties 

such as their respective continental shelf or exclusive economic 

zone, which zones simply did not legally exist at the time. Any 

contrary assertion woiild amount not to interpreting the Treaty, but to 

revising it and changing IegaI hisrory. 

3'g R.G.D.I.P. 1990, no 1, pp. 269-270, para. 85 .  See also: I.C.J., Chamber, 
Judgment of 11 September 1992, Land, Island and Maritime Frontier Dispute, 
ICf Report 1992, pp. 606-607, para. 4 1 5. 

fn#emarionaf h w  Reporr, Vol. 83, p. 45, para. 85. 
The EngIish text reads as follows: 
'"The TribuwdI considers that the 1960 Agreement musr be inrerpretd 

in the light of the law in force at the date of its conclusion. It is a well 
established general principle that a legal event must be assessed in the light of 
the law i n  force at the time of i ts  occurrence and the application of that aspect 
of intertemporal law tu cases such as the present one is confirmed by case-law 
in the real rn of the Iaw of r he sea. (fnrerna'iihnat Law Reporrs, 195 1, pp. 1 6 I et 
seq; The Intemafionnt and Comparafive Ln w Qualerly, 1 952, pp. 247 ei seq.) 

In the Iight of the text, arid of the app1icab1e principles of intenernporal 
law, the Tribuna1 considers that the 1960 Agreement does not delirnit those 
maritime spaces which did not exist at the date, whether they be termed 
'exclusive economic zone', 'tïsheries zones' or whatever. For example, it was 
only very recently that the International Court of Justice has confirmed that the 
d e s  reIaring tu the 'excliisive econornic zone' can fie considtred as forming 
pan of general international Iaw in the matter. (fLJ Regarrs 1952, p. 74; ICJ 
Reporrs 1984, p. 294; ICJ Repurrs 1985, p.33). To interprer an agreement 
caricIuded in 1360 so as to cover also the delimitarion of areas srrch as rhe 
'exclusive economic zone' would involve a renl modification of i t s  text and, in 
accordance with the well known dictum of the International Court of Justice, it 
is the duty of the court to interpret treaties, not to revise them (ICJ Reports 

i 
! 

1950, p. 229; ICJ Reports 1952, p. 196; ICJ Reports 1966, p. 48). We are not 
concerned here with the évolution of the content, of everr of the exterit of a 
maritime space which existed in internationa1 Iaw at the time of the conclusion 
of the 1960 Agreement, brrr with the actuaI non-existence in in~ernarional law 
of a niaritirne space such as the 'exciusive economic zone' at the date of the 
conclusion of the 1960 Agreement." 



2.247 This, indeed, was not the purpose of the Nicaraguan Congress when 

it conditioned its approvaI of the Treaty upon the insertion of rhe 

clause then included in the Protocol of Exchange of Ratifications. 

Nor was it the intent of Colombia when she accepted it. This conles 

across with complete clarity in the Congressional Records of 

Nicaragua and ~ I I  the Report of the Culornbian Minister of Foreign 

Affairs ro his Congress as can be seen in paragraph 2.195 above. 

Had the clarification made by the Nicaraguan Senate modified the 

Treaty, it should have been subinitted again tu the Colombian 

Congress in coniorrnity with its Article II, since ir would have been a 

differenr Treïit y, concerning no longer the "territorial dispute" 

between the Parties, but the delimitation of an area involving 

thousands of square miles of their respective maritime territories - a 

change which, once again, couid not have been contemplated at the 

tirne. In any case, the Treaty was nut submitted again to the 

Colombian Congress, which reconfirms, if need be, that, by no 

means, was the clarification of the 1930 Protocol intended to modify 

or revise the 1928 Treaty. Moreover, any interpretation to the 

contrary wouId be another cause of nuiIity of the ~r-eaty~" wllich 

wouId no1 have bee11 ratified in conforrnity with its own terms nor in 

accordance with the Colornbian Constitution then in force.32' The 

debate in the Nicaraguan Senate as well as the assurances formally 

given by Esguerra, show that both Parties were conscious of this 

j20 See Article 46 of the 1969 Vienna Convention on the Law of Treaties. 
321 See Article 1 of Act 3 of 1910 revising the Colornbian Constitution: "The 
borders between the Republic and neighbouring countries can only be rnodified 
through public treaties duly approved by both Congressional Chambers." M. A. 
Pornbo et al, Consriruciones de ColomBia recopiladns y precedidas de urta 
breve resek hisrbrica. 2 Ed. Imprenra de La Lu z, Bugofi, 1 9 1 1 . 



obligation and deliberarely chose not. to snbmit the Treaty tu the 

Colombian ~ o n ~ r e s s . ~ ~ ~  
,>,:.i? ;,:.,:, .' . :. 

2.249 In view of the above, the onIy passible condusiun is that it was nor 

the plIrpose of either the Treaty or of the ProtocoI of Exchange of 

Ratifications tu derimit the respective maritime areas beIonging tu 

the Parties: the only object of the Treaty was to determine 

sovereignty over the territories listed in Article 1 and the clarification 

marie in the ProtocoI of 1930 only aimed a1 specifying the definition 

of the "San Andris Archipelago" mentioned in said ArficIe and at 

confining the territories on which Nicaragua supposedly "recognized 

the full and entire sovereignty of the Republic of Colombia" to 

islands, islets and reefs situated east of the 82" meridian West of 

Greenwich. 

2.250 Since the meaning of the Treaty, interpreted in Iight of its conrext, is 

clear, it is not "necessary to resort to supplementary means of 
I 

interpretaticn, such as the travaux préparatoires ... or the 

cirrumstances of its conclusion". However, as in other cases decided 

by the Court, this inter'bretation can be confirmed by recourse to such 

supplernentary rnean~."~ In this respect, the reasons for the 

clarification made by the Nicaraguan Congress and the reasons why 

the Covernment of Columbia considered it rrnnecessary tu sribrni t the 

Treaty again tu Congressional approvaI is worTh noting. The 

response of the Government of Columbia considerzd that since the 

- - 

322 See above, paras. 2.191 -2.192. 
323 Cf. I.C.J.. Judg~lienr of 1 7 DeceInber 2002, Sovereign~ over Puiau Ligilan 
and Puhu Sipadfin, para. 53; see also: Judgments, 3 Febmary 1994, #Cd Repurl 
1994, p. 27, para. 55 or 15 February 1995, Manrime Delimirdrion and 
Territorial Quesrir~ns hetweera Qatar and Bahrain <Juri.icri#n and 
Admissibility), ICJ Report 1995, p. 21, para. 40). 



~Iarification "did nut aIter the text or the spirit of rhe Treaty, i t  did 

not need to be submitted to rhe considerarion of the LRgisIative 

 ranch."^^^ 

2.251 ln an environment of susceptibilities and mistrust, the fact that 

ArticIe 1, first paragraph, of rhe Treaty only refers tu the main Iwo 

Corn Islands (Great Corn Island and Little Corn Island), with no 

mention of the other islands, islets and cays adjacent to the 

Nicaraguan Coast, while, on the contrary, it alluded to "the other 

islands, islets and reefs forrning part of San Andres Archipelago", 

expIains rhat rhe Nicaraguan legislators, even if feeling obliged to 

consen[ ro a hatefu1 treaty, would wa~rt tu prevent future surprises. 

2.252 The clarification of the Nicaraguan Congress accepted by Colombia 

in the exchange of ratifications as indicated above in paragraph 

2.195 declar~s: "that the San Andres and Providencia ArchipeIago 

mentioned in rhe first article of rhe said Treaty does not extend west 

of the 82" degree of longitude west of Greenwich". Nowhere does it 

impose any limitation on Nicaragua but only on the Archipelago. In 

other terms, the meridian 82" West of Greenwich estabIishes the 

Iimit of the archipeIago itseIf - nor of its ~naritime durnain - and not 

of Nicaragua. 

2.253 By the same token, it will be apparent that this definition only bears 

upon the Archipelago itself and has no bearing wharsoever to the 

North or Sourh of the San Andrés and Providencia ArchipeIago 

which at most Iies between paraIleIs 12" 10' and 13" 25'; that i s  the 

stretch between the Albuquerque Cays and the Island of Santa 

Catalina. South and north of these limits, the 1928 Treaty as 

321 See pragraph 2.196 above. 



interpreted by the 1930 Protocol of Exchange of Ratifications is 

silent and can be of no use to delimiting the respective maritime 
. ' 

jurisdictions of the $aifies. Therefore, even if the Titaty were found 

tu be valid and were fuund to have estabIished a maritime borindary, 

which Nicaragua does not accept, the limits to the south of the 

parallel of 12" 10' N and to the north of the parallel of 13" 25' N 

must in any case be decided by the Court in accordance with generai 

lLiiIes of the law of the sea. 



Section IV 

Even if the 1928 Treaty ever entered into force, 

it has been krrninakd as a consequence of its breach by CoIonrbia 

2.254 As has been shown in some details in the previous Section of the 

presenr Châpter, Nicaragua ratified the 1928 Treaty on rhe express 

condirion chat "the San Andrés and Providcncia Archi pelago 

mentioned in the first Article of the said Treaty does not extend West 

of the 82" degree of longitude west of Greenwich". The clarification 

was introduced in the Protocol of Exchange of Rarifications of 5 

May 1930. This musr be considered as an authentic interpretation of 

the Treaty, on which both Parties agreed and which was a condition 

for the ratification by the Nicaraguan ~ o n ~ r e s s . ~ ~ '  

2.255 This çoInrnon understanding of the meaning of the Treaty was not 

challenged by Colombia uncil 1969 when, for the first time, she 

contended that the 82" meridian, , which was clearly intended ta 

circumscribe the wcçtern 1 imit of the San Andrés archi pelago, 

consrirutcd rhe mari ti~ne border between herseIf and Nicaragua in 

their respective maritime areas. 

2.256 This radical shift in the comrnon interpretation of che Treaty clearly 

coi~stitu tes a mareria1 br-eacli of fhis instmmenr. 

2.257 There can be no doubt that an interpretation of  a treaty that changes 

its meaning is a violation of that treaty. As Lord McNair has noted: 

325 See above, para. 2.195. . 



"The performance of treaties is subject to air over-riding 
obligation of mutual good faith. This obligation is also 
operative in thed<sphere of the interpretation of, treaties, 
and i r  would be orench of this obligation for a party to 
make use of an arnbiguity in order tu put fonvar.d an 
interpretarion which it was known to the negotiators of 
rhe treaty not tu be the intenrion of rhe 

; 2.258 It must also be admitted that a whimsical and self-serving 

interpretation of a fundamental clause, which radically changes the 

intention of the contracting parties, constitutes a materia1 breach of 

the doeumerit. This is  indeed the  case here: admitting that the Treary 

entered into force, quod non, this interpretation by Coiombia several 

decades later, regarding the object and purpose of this instrument, 

twistcd the rneaning of the Treaty, rhat was aimed ar resoIving the 

"territorial coriflicr pendi~rg between" the Parties and made it a toaI 

to revive that dispute. In effect, this Colombian interpretation in 

practice means that the Nicaraguan Atlantic Coast, the Nicaraguan 

sovereignty over which was "acknowIedged" by Coiornbia, is a coast 

with Iimitcd maritime spaces. This sIeight of hand makes the 

immense continental shelf shared by Colombia and Nicaragua 

suddenly belong to Colombia. In  certain areas the 82" meridian nins 

as cluse as 70 miles frum the Nicaraguan Coast whiIst it  is Iocated 

over 500 1ni1es fsurn the Colambian coast. Figure VI1 gives a good 

indication of the division of maritime areas that has been imposed by 

Colombia on Nicaragua since she "discovered" in 1969, that 40 

yeas earlier - anticipating by half a century the United Nations 

Convention on the Law OF the Sea of 1982 - she had "delirnited" 

with Nicaragua the maritime areas authorized by the 1982 

326 The f_aw of Treaiies, Clarendon Press, Oxford, 1 96 1, p. 465. 
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Convenriori. Colombia's interpretation of this Trertty is as far f ~ a n ~  

being piausibIe as it is from being a good faith interpretation. 

2.259 Such an eccentric interpretation aims at converting a purely "insular" 

provision of a territorial treaty, dcfining the maximal exfent of fhe 

ArchipeIago of San Andres, into a treaty drawing a 250 nautica1 miIe 

maritime boundary Iine and dividing thousands of square miles of 

maritime areas. 

2.260 Moreover, it mus1 be kept in mind that this interpr-etation has not 

b e n  a theoretical exercise, bnr rathw that Colombia, ail by herseIf, 

decided that this was the interpretation of the treaty and imposed a 

blockade to prevent Nicaragua from making use of her waters and 

continental shelf east of meridian 82. This has represerited an 

enormous loss of resources for Nicaragua, as weI1 as a Ioss of 

potential deveiopment for the inhabi tants of Nicaragua's Atlantic 

coast. For this reason Nicaragua, in paragraph 9 of the application, 

reserved her rights tu da im compensation. This reservation is 

maintained in rhis Mernorial. 

2.261 This material breach fulfils the conditions according to which 

Nicaragua had the right to terminate the Treaty in accordance with 

Article 60 of the 1969 Vienna Corivention on the Law of Trearies: 

"1.A niateria1 breach of a bilateral treaty by one of the 
parties entitles the other to invoke the breach as a 
ground for terminating the treaty or suspending its 
operation in whole or in part. 

"3. A material breach of a treaty, for the purposes of this 
article, consists in: 



"a) a repudiation of the treaty nat sa~ictioned by the 
present Convention; or 

,'.<,'. , i, 

"b) the violation of a pr6vision essential to the 
accornplishment of the object or purpose of the 
treaty". 

2.262 This provision is a pure codification of a customary nom as the 

Court has acknowledged on several  occasion^.'^^ 

Nicaragua had made k~rown that her acceptance of the Treaty was 

dependent on the inferpretation then farmaIIy accepted by Colornbia, 

according to which "the San Andrés and Providencia Archipelago 

mentioned in the first Article of the said Treaty does not extend west 

of the 8znd degree of longitude west of Greenwich". In accordance 

wirh the ordinary meani~rg of theae rems ,  the scape of the Treaty 

was thus clearly Iimited to defining the extreme extension to the 

West of the archi pelago, without any intention of delimiting the 

respective maritirne areas on which the Parties may ciriirn 

jrrrisdiction. By completely shifting this interpretation, Columbia has 

cIearIy breached "a provision essential to the accornplishmenr of rhe 

object or purpose of the treaty", and the condition itself subject to 

which Nicaragua had ratified the Treaty. 

jn S e e  e.g. : Adv isory Opinion, 2 1 June 1 47 1, Legai C~nsequences for Sistes of 
the Conrinued Presence of Smth Afrca in Nmaibitt {Sourh West Africa) 
notwithstanding Security Council Resolution 276 (19701, ICJ Reports 1971, p. 
47; Judgments, 2 Febmary 1973, Fisheries Jurisdiction (United Kingdoni v. 
IcelanrlJ, Jl4risdicsiun of the Couri, ICJ Report 1973, p. 18 or 25 September 
1 997, GabCikovo-Iiragymros Projeci, ZCJ Report 1 997, p. 38, para. 46 and p. 
62, para. 99. 





PART II 

MARITIME DELIMITATION 





CHAPTER m 
MARITIME DELIMITATION 

1. Introduction 

3.1 The present part of the Mernorial wiIl assess the delimitation of 

maritime boundaries between Nicaragua and Colombia, in the light 

of the outcorne of the determination of sovereignty to be made by the 

Court. A number- of possibiIiries can be envisaged in this respect. 

The Court can make a determinarion that aII of the San Andres and 

Providencia grorip is Nicaraguan or Colombian. Apart from thar, the 

Court may aIso deterLrnirie that the islands referred to in Article 1, 

paragraph 1 ,  of the 1928 Treaty are CoIombian and that the other 

features not included in this Treaty are Nicaraguan. The fact that the 

outcorne of the territorial dispute is not known makes it necessary to 

address these and other possible outcornes and this will be done in 

the relevant section below. 

3.2 As a necessary first step, the nature of the deIimiration requested, 

and the applicable law, wiII be examined. 

II. The Delimitation Requested and the AppIicabIe Law 

3.3 In the Application the Republic of Nicaragua requested the Court: 

"Second, in the Iight of the determinations concerning 
titIe requested above, the Cour-t is asked further tu 
determine the course of the single marîrime boundary 



between the areas of continental shelf and exclusive 
economic zone appertaining respectively to Nicaragua 
and Colombia, in accordance with equitable principles 
and relevant ciriurnstances recognised by generaI 
inrernarional law as appIicabIe to . such , a delimitario~i of a 
single maritime boundary." 

3.4 The presenr proceedings are essentiaIIy sirnilar to the Gulf of Maine 

case. In that case it was Iield that, aIthoügh both the Parties were 

parties to the Continental Shelf Convention, the provisions of Article 

6 of the Convention were not applicable to a case involving a single 

maritime boundary. In the present case, Nicaragua i s  not a party to 

the Convention on the Continental Shelf in any event, but ratified the 

Law of the Sea Convention o n 3  May 2000. Conversely, Colombia 

is a parzy tu the Continental SheIf Convenrion, but is not a Party tu 

the Law of the Sea Convention. In any case the Iogic appIied by the 

Charnber in the Gr@ of Maine case is relevant iri the circumstances 

of the present case. 

3.5 In the result, the Chamber in effect applied the general principles of 

maritime delimitation. The key passages in the Judgment are as 

follows: 

"156. The Chamber may rherefore begin by taking into 
consideration, withou t its approach being influenced by 
predekrrnined greferences, rhe crileria and especiaIIy the 
practica1 methods thar may theoretically be appIied tu 
determining the corrrse of the single maritime boundary 
between the United States and Canada in the Gulf of 
Maine and in the adjacent outer area. It wiII then be fur 
the Charnber to select, from this range of possibilities, the 
criteria that it regards as the most equitable for the task to 
be performed in the present case, and the method of 
combination of practical methods whose application will 
best permit of their concrete implementation. 



.., .,_ ' ' - r 
~ 2 & : : ~ ~  ='#a -. . . '  

,+. q: :?=q (;; ::;:.$-;;j i::t:$fj+2, 
' 157. Thex kas been i . ~ ~ . ~ ~ ~ a i n a r i ~  defini tion of rhe 
equitable crireria rhat ma4 be taken into consideration for 
an international maritirné délimitation, and this would in 
any event be difficult ayriori ,  because of their highly 
variable adaptability to different concrete situations. 
Codification efforts have left this ,field untouched. Such 

, . : .  

criteria have howe~er been mentioned in the arguments 
advanced by the parties in cases concerning the 
determinarion of continental sheIf buundaries and in the 
judicial or. arbitral decisiuns in those cases. There is, fur 
exarnpIe, the criterion expressed by the dassic formula 
that the land dominates rhe sea: the criterion advocating, 
in cases where r u  special circrirnsrances require 
correction thereof, the equal division of the areas of 
overlap of the maritime and submarine zones 
appertaining to the respective coasts of neighbouring 
States; the criterion that, whenever possible, the seaward 
extension of a State's coast should not encroach upon 
areas that are too close to the coast of another State; the 
criterion of prevenring, as far as possible, any cut-off of 
the seaward projection of the coast os of part of the coast 
of either of the States cuncerned; and the criterion 
whereby, in certain circrrmstances, the appropriate 
consequences may be drawn from âny inequalitics in the 
extent of the coasts of two States inro the same area of 
delirnitation.""' 

3.6 Of particular interest is the link which the Chamber saw between the 

modalities of the applicable law and the general approach to the 

delimitation process. ;As  the Chamber observed in the two most 

signi ficant paragraphs of the Judgment: 

"194. In reality, a deIirnitation by a single Iirie, such as 
that which has tu be carried out in the present case, Le., a 
delirnitation which has to apply at one a~rd  the same tîme 
to the continental shelf and to the superjacent water 
column can onlv be carried out by the application of a 
criterion, or combination of criteria, which does not give 
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3.8 The type of delimitation rèquested in the present proceedings is 

essentially the same as that requested in the Gulfof Maine case and . . . ,b,',, ;; " . 
the applicable law is similar. The appropriate methodology will be 

appIied in drre cuürse, but it is necessary at this stage to establish the 

general geographical framework for the maritime delimitariun. 

III. The General Geographical Framework 

3.9 The general geographical framework for the maritime delimitation 

between Nicaragua and Colombia is formed by the southwestern part 

of the Caribbean Sea. The coasts of Nicaragua, Costa Rica, Panama, 

Colornbia. and Jamaica surround this part of the Caribbean Sea. The 

pan of the Caribbean coast of CoIombia starcing from rhe terminal 

point of i ts land bourtdary w i ~ h  Panama gerte~+aIIy runs in a 

northeasterly direction. The coast of  ~ i c a r a ~ u a  runs on an 

essentially north-south axis. 

3.10 There are a number of islands located in the southwestern part of the 

Caribbean Sea. Most of these isIands arc situated off the mainIand 

coast of Nicaragua. Tu the  north the most important island grorrp is 

forrned by the Caps  Miskitos. The rnain island of this gruup, 

Miskito Cay, has a total area of 8 square nautical miles. Funher to 

the south there is another group of islands under the sovereignty of 

Nicaragua. Of these islands, the Corn (Maiz) Islands are placed 

furthest seaward, at 32 to 36 nautical miles from the Nicaraguan 



mainland coast. The Corn Islands, consisting of Big Corn Island and 

Little Corn Idand, are rhe most sigrrificant of these islands. Fu~ther  

seawa1.d are the isIands af San Andres and Providencia. 

3.1 1 The isIands of San Andres and Providencia are locared much nearer 

to the Nicaraguan mainland coast than to that of Colombia. The 

distance between the Nicaraguan mainland coast and the islands of 

San Andres and Providencia is about 105 and 125 nautical miles 

respectively. As a result, the exclusive economic zone and 

continental ilshelf of rhe mainIand cuast of Nicaragua surrounds and 

extends beyond the islands. As a cpnsequence rhe relarionship 

between the mainland coasts of Nicaragua and rhe islands cannot be 

characterized as merely opposi te. The maritime zones generated by 

the mainland coast of Nicaragua and the islands not only meet and 

overlap between these two coasts, but also extend beyond one of the 

coasts which face each other. In this sense the relationship between 

the mainland coast of Nicaragua and that of the islands of San 

A~rdres and Providencia is simiIar tu that between rhe mai riland coast 

of France and the Channel IsIa~~ds in the Angfo-Frerrch Confinenfui 

Shelf case. 

3.12 On the other hand, the distances between the islands of San Andres 

and Providencia and the mainland coast of Colombia are respective1 y 

385 and 384 nautical miles. This makes the relationship between 

these coasts one of oppositeness as the exclusive economic zones of 

the isIands and the Cqlonibian coast onIy overlap to the east of the 

islands. 

3.13 An additiona1 feature of rhe geography consists of a nurnber of 

features situated either to the east'of San Andres and Providencia 





Colombian. As Nicaragua will explain in due course, even if, for the 

sake of argument, the San Andres group were derermined ru be 

Colornbian, rhe consequences of such a determination wouId not 

affect the essential geographicd ~Iationshi p of the maidand cuasts 

of the Parties. 

3.17 Nor is the assessrnent affected by the presence of claims by third 

States: see Nicaraguan Mernorial Volume I Figure Ti. For present 

purposes the coastaI relafionship of the parTies must be assessed 

iridependently of thir-d srate ciaims. It is to be recalled that the 

incidence, to the south of Malta, of daims by Ifaly, in the 

Liby&ita case, did not inhibit the Court from determining which 

of the coasts of Libya were opposite Malta and therefore conscituted 

relevant coasts for the purposes of delimitation: see the Judgment in 

the LibydMalsa case: I.C.J. Reports 1985, gages 49-50, paragraph 

68: 

"Within the bounds set by the Court having renard tu the 
existence of claims of third States, explained above, no 
auestion arises of anv limit, set by those claims, to the 
relevant coasts of Malta to be taken into consideration. 
On the Libyan side, Ras Ajdir, the tenninus of the 
frontier with Tunisia, must clearly be the starting point; 
the meridian 1 5" IO'E which has been found by rhe Court 
to define the Iimits of rhe area in which tlw Judgrnent can 
operate crosses the coast of Libya not far frorn Ras 
Zamq, which is regarded by Libya as the Iimir of the 
exrent of its relevant Coast. If the coasts of MaIta and the 
coast of Libya from Ras Ajdir to Ras Zarruq are 
compared, it is evident that there is a considerable 
disparity between the lengths, to a degree which, in the 
view of the Court, constitutes a relevant circumstance 
which should be reflected in the drawing of the 
delimitation line. The coast of Libya from Ras Ajdir tu 
Ras Zarruq, measured FoIIowing i ts generaI direction, is 



192 miIes lorig, and trie koast of Malta from Ras il- 
Wardija tu Deiimara Point, following srraight base1 ines 
but excIriding rhe.jsIqt of FiItla,,.is 24 miles long. In rhe 
view of the Court, this difference is so great as to justify 
the adjustment of the median line so as to attribute a 
larger shelf area to Libya: the degree of such adjustment 
does not depend upon a mathematical operation and 
remains to be examined." (emphasis added). 

3.18 The cuasrs of Nicaragua and CoIombia are essenriaiiy opposite: see 

Nicaraguan Mernoria1 Volume 1, Figure 1. However, it is not 

Irecessary, for Iegal prirposes, that coasts shuuId be preciseIy paraIIel 

or 'directly' oppasite. The position was expIained by the Chamber 

in the Gulf of Maine case in terms of a relationship of 'frontal 

opposition'. In the words of the Chamber: 

"Brrt in prrtting forLward i ts  propwals for the deIirniration, 
Canada has Failed tu take account of the fact that, as one 
moves away from the internarional boundary terminus, 
and appro&hes the oiirer openings of t h e  Gulf. the 
geugraphical situation changes radical1 y fsom that 
described in the previous paragraph. The quasi-right- 
angle lateral adjacency relationship between part of the 
~ & a  Scotia co&tsi and eiljecially between their 
extension across the opening of the Bay of Fundy and 
Grand Manan Island, and the Maine coasts, gives way to 
a frontal opposition relationship between the remaining 
coasts of Nova Scotia and those of Massachusetts which 
now face rhern. It is this new relationship that is the most 
characreristic fearure of the objecrive siruation in the 
context of which the delimitation is being effected. 
Moreouer, when the geogi-aphical chai;icteristics of the 
deIimiratiori area were describecl ir was shown that the 
relationship between the lines that can be drawn, between 
the elbow of Cape Cod and Cape Ann (on the United 
States side), and between Cape Sable and Brier Island (on 
the Canadian side), is one of marked quasi-parallelism. 
In this situation, even a delimitation line on the basis of 
the equidistance rnethod would have to be drawn taking 



into account the change in the geographical situation, 
which Canada did not do when it was necessary. In any 
event whar had tu be avoided was to draw, the wliole way 
to the opening of the Gulf, a diagona1 Iine durninated 
soIeIy by the reIationship betweeri Maine and Nova 
Scotia, even where the relat ionship between 
Massachusetts and Nova Scot ia should have 
predominated"'3! (emphasis added) 

3.19 Both in the passage quoted and in later passages the Chamber used 

the description of the 'quasi-parallelism' of the two coasts: see ibid. 

pages 333-334, paragraph 216; and see aIsu page 331, pasagsaph 

206. 

3.20 The reIarionship of the coasts of rhe Parties is of par-ticuIar 

significance, as the Chamber explained in the Gulf of Maine case: 

"The Chamber has already considered this aspect in 
Section VI, paragraphs 188-1 89, in cornrnenting on the 
delirniration Iine proposed by Canada. Ir then expressed 
irs disagreement preciseI) in relation ro the fact thal the 
Party in question had proposed a delimitation that faiIed 
ro rake account of the fact thar a change in the 
geographical perspective of the Gulf is tu be ~ r c t t e d  at a 
certain point. Giverr the importance of this aspect, the 
Chamber considers rhat it will here be apposite, by way 
of reminder, to repeat its observation that it is only in the 
northeastern sector of . the Gulf that the prevailing 
relationship of the coasts of the United States and Canada 
is part of lateral adjacency as between part of the coast of 
Maine and part of the Nova Scotian Coast. in  the sectw 
closest tu the closi~rg Iine, the prevailing ~~Iationship is, 
on rhe coritrary, one of opposireness as betwee~r the 
k i n g  str-etches of the Nova Scotian and Massachusetts 
coasts. Accordingly, in the first sector, geugraphy i tseIf 
demands that, whatever the practicaI method selected, the 

330 1. C. J.  Reports 1984, p.325, para: 1 89. 
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boundary shouId be a 1àfCra1 deIi~niration Iine. In the 
second, if is once again geography which ~rescribes that 
the deIirnirarioii- -1ine. should .rarher+ be a median 1 i~ie 
(whether strict or corrected remains to be determined) fur 
delimitation as between opposite coasts, and it  is 
moreover ~eonraphy yet again which requires that this 
line, given the almost perfect parallelism of the two 
facing coasts involved, should also follow a direction 
practicallv paraIlel to their~"~". (emphasis added) 

3.2 1 The delimitation area in the present case consisrs of the figure shown 

in Nicaragnan Mernorial VoIume 1, Figure 1. If can be seen tIlat the 

frontal opposition between Nicaragua and Columbia consists of 

coasts which are not parallel, but which are nonetheless opposite 

rather than adjacent. In the TunisidLibya case the Court, in relation 

to the second sector of the boundary, adopted the position that the 

criteriun was the predominant relationship of the coasts: see 1. C. J.  

Repurrs 1982, page 88, paragraph 126. In the present case the 

predominant relritionship is one of oppositeness. 

. . 
3.22 In conclusion. the following passage from the Judgmenr in rhe North 

Sea cases continues to be relevant: 

"Before going further it will be convenient to deal bnefly 
with two subsidiary matters. Most of the diffjculties felt 
in the Inremational Law Cornmission related, as here, tu 
the case of the IateraI boundary berween adjacent States. 
Less difficulry was feIt over that of the median Iine 
buundary between opposite States, aIthongh it too is an 
eqriidistance Iine. FUI* this there seerns tu the Court tu be 
good reason. The continental shelf area off, and dividing, 
opposite States, can be claimed by each of them to be a 
natural prolongation of its territory. These prolongations 
meet and overlap, and can thecefore only be delimited by 

3" 1.C.J. Reporf 1984, p. 331, para. 205. 
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means of a median line; and, ignoring the presence of 
islets, rocks and minor coastal projections, the 
dispr.uportionalI y distorting effecr of which can be 
eIirninated by other means, such a Iine must effect an 
equal division of the parficulür area involved. If thc1.e is a 
third State on one of the coasts concerned, the area of 
mutrial naturaI prolongarion wifh that of the same or 
another opposite State will be a separate and distinct one, 
to be treated in the same way. This type of  case is 
therefore different from that of laterally adjacent States 
on the same coast with no immediately opposite coast in 
front of it, and does not give rise to the same kind of 
problem - a conclusion which also finds some 
confirmation in the difference af Ianguage fo be observed 
in the two paragraphs of Article 6 of the Geneva 
Convention (reproduced in paragraph 26 above) as 
respects recourse in the one case to median lines and in 
the other tu IateraI equidisrance Iines, in the eve~rt of 
absence of 

3.23 As the distinguished Court of Arbitration in the Anglo-French 

Continental Shey case pointed out, . .  these observations are generally 

applicable: Inietnationaf t a w  Repuris, Volume 54, pages 61 -62, 

paragraphs 85-86. TIlus the principles set forrh by the Court in rhe 

passage f ra~n the Judgment in the North Sea cases appIy 

appropriaLely tu the geographical situatioil in the south-western 

Cari b bean. 

3.24 The circumstances relating to San Andres and Providencia will be 

examined separately in due course. 

332 I.C.1. Reports 1969, pp. 36-37, pua.  57. 
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V. The Relevant ~e~ i s l&&on  and CIaims cf Nicaragua 

. , 
A JJ b*' - :% ._ . .. 

3.25 In her Application, Nicaragua States the position thus: 

"Since 1945 general international law has developed in 
such a way as to encompass sovereign rights to explore 
and expIoit the resources of the continental shelf together 
witll rights to an excIusive economic zone two hrindred 
miles in bradth. The provisiorrs of the 1982 Law of the 
Sea Convention hâve recognised and confirmed these 
IegaI interests of coastaI States. 

In conformi ty w i th these developments, the Nicaraguan 
Constitution as early as 1948 affirmed that the national 
territory included the continental platforms on both the 
Atlantic and Pacific Oceans. The Decrees of 1958 
relating to the exploitation of natural resources and to the 
explosarion and exploitation of petroleum made it clear 
that the r -esou~es  of the coritinental shelf belonged to 
Nicaragria. In 1965 Nicaragua decIared a "national 
fishing zone" of 200 nauticaI miles seaward on both the 
Pacific and AtIantic Oceans." 

3.26 Nicaragua ratified the Law of the Sea Convention on 3 May 2000, 

that is, prior to the filing of the Application on 6 December 2001. 

3.27 Upon ratificarion the fullowing delaration was made: 

"Iri accordarice with article 310 of the United Nations 
Convention on rhe Law of the Sea, the Govemment of 
Nicaragua hcreby declares: 

1.That it does not consider itself bound by any of the 
declarations or statements, however phrased or named, 
made by other States when signing, accepting, ratifying 
or acceding to the Convention and that it reserves the 
right to state its position on any of those declarations or 
staternent at any fime. 



2. That ratification of the Convention dves d rut i~npfy 
recognition or acceptance of any territorial cIairn miide by 
a Srate Party Io the Convention, rior automaric ~wognition 
of any land or sea border. 

In accordance with ariicIe 287, paragraph 1, of the 
Convention, Nicaragua hereby declares that it accepts 
only recourse to the ~nternational Court of Justice as a 
means of the settlement of disputes concerning the 
interpretation or application of the Convention. 

Nicaragua hereby declares chat it accepts only recourse to 
the International Court of Justice as a means For the 
setrIernent of the caiegories of disputes set forth in 
srrbparagraphs (a), (b) and (c)  of paragraph I of a17icIe 
298 of the Convention." 

3.28 In accordance with the provisions of the Law of the Sea Convention 

and, in so far as relevant, the principles of general international law, 

Nicaragua claims a single maritime boundary based upon the median 

line dividing the areas where the coastal projections of Nicaragua 

arid Colambia converge and overlstp. 

3.29 Over. a long period Nicaraguan Iegislation has refiecred 

deveIopments in the law of the sea, and, in pariicular, those reIaring 

to the exploitation of the resources of the continental shelf. The 

Decrees of 1958 relating to the exploitation of natural resources and 

to the exploration and exploitation of petroleum made it clear that 

the resources of the continerital shelf belonged to Nicaragua: see the 

Decree No. 3 16 of 12 March 1958 (General Act on the Exploiration 

of Nafural Resources), and Decree No. 372 of 2 December 1958 

(Special Act on the Exploration and Exploita~ion of ~e t ro leurn} .~~~ 

333 See NM Vol. TT, Annexes 63 and 64. 
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3.30 In 1965 Nicaragua declar~d a' 'national fishir~g zone' of 200 narrtica1 

miles on both the Atlantic and Pacific coasts: see Decree No. 1 L of 5 
. .,.,--1 :.:u $ ; . : ?  b 

April 1965 deljm~tin~ the national fishing zone of 200 nautical 

rni~es."~ 

j 3.3 1 In 1979 Nicaragua adopted Act No. 205, which provided, in material 

part, as follows: 

Ariide 1 

"The continentaI sheIf of Nicaragua, throughout ifs 
extension, is an integraI pan and a natur-al prolongation of 
national territory, and is accordingly for al1 purposes 
subject to the sovereignty of the Nicaraguan nation. 

Article 2 

'The sovereignty a~rd  jurisdiction of Nicaragua over the 
sea adjacent to its seacoasrs shaII extend rrp tu 200 
nautical miles. 

Article 3 

'The sovereignty and national jurisdiction exercised over 
the confinenta1 shklf and the adjacent sea shaII exterid to 
the airspace and a11 the islands, cays, banks, reefs and 
other geugr-aphical features situated within the Ii~nits 
deterrnined in the foregoing articles, whether these are on 
the surface of the waters or submerged, or are elevations 
rising from the continental shelf. 

'A11 the minerais and natnral resources wirhin thesc areas 
of sovereig~lty arrd jurisdiction belong tu the Nicaragum 
nation and are independent of the actual or nominal 
occupation by Nicaragua of the areas, as determined 
above. 

'Ftîghrs for the purpose of expIoring and exploit irig. 
utiIizing and managing the minerais and natural resuurces 

334 See NM Vol. II, Annex 65 



sliall beIong excIusiveIy fo Nicaragua wirhotrt prejudice 
tu the rights and obligations conrracted under. 
international treaties or convenrions. 

Abrogation 

Article 6 

'The present Act abro ares al1 previous provisions which 
53s are in conftiet with it." 

3.32 On 5 March 2002 the above Act of 1979 was supplanted by Law No. 

420~"jrhe provisioris of which foIlow: 

LA GACETA 
DIARIO OFFICIAL 

Managua, D.N., Friday 22 March 2002, No.57 

Law No. 420 
(.*-) 

LAW ON MARITIME AREAS OF NICARAGUA 

Art. l The maritime areas of Nicaragua include al1 zones 
currently allowed by International Law. 

Art2 The n-raririrne areas of Nicaragua correspond ru 
those sefersed 10 in IriteniationaI Law as: 

1 The Territorial Sea; 
2 The Interior Waters; 
3 The Contiguous Zone; 
4 The Exclusive Econornic Zone; 
5 The Confinenta1 Shelf 

335 Act NO. 205 of 19 December 1979 Relating IO the Continental Shelf and 
TerritoriaI Sert. See NM Vol. II, Annex 66. 
I3%c NM VoI. II, Annex 67. 
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Ar-t.3 The breadih of the Territorial Sea is 12 marine 
miles, measured from the straight base line or low tide 
established along the length of the coasts. 

ArtA The state exercises suvereignty i ~ r  maritime areas 
known as the Interior Maritime Waters that are Iocrtred 
between the coasts arid the Nicaraguan terrîtoria1 sea. 

Art.5 The Nicaraguan Contiguous Zone extends 24 
marine miles from the base Iines from which the breadth 
of the territorial sea is measured, in accordance with this 
Law and its regulations. 

Art.6 In the Contiguous Zone to the territuria1 sea, rhe 
State shaII exercise the contrrtl and supervision measrires 
necessary to: 

1 Prevent the violation of the laws and 
regutations related to custorns, criminal law, tax law, 
immigration o r  healrh in its territory, in its interior 
mari time warers, or in its territoria1 sea. 
2 Punish the violation of rhese Iaws and 
regulations committed in its territory, in interior maritime 
waters or territorial sea. 

3 Prevenf the unauthorized removal of 
archeoIogicaI or historical objects found in i ts territory, in 
irs interior maritime waters or territorial sea. 

Art.7 The Exclusive Economic Zone of the Republic of 
Nicaragua extends 200 marine miles from the base line 
from which the territorial sea is measured. 

Art.8 The Continental SheIF of Nicaragua covers the 
bed and subsoiI of the submarine areas that exrend 
beyond ils ter.ritoria1 sea as an extensio~r and naturd 
projection of i ts territory under the sea to the minimum 
distance of 200 marine miles and a maximum of 350 
marine miles, as recognized by International Law. 

Art.9 In processes of mari time delimitation, the interests 
of the Nation shaII be upheld, in agreement with the 
provisions of Inremarional Law. 



Art. 1 O This Law repeals any other Iaw that opposes ir. 

Art. 1 I This Law shall enter into effect upon its 
publication in La Gaceta, Diario Official. 

VI. The ReIevant Legidation and CIairns of Colornbia 

3.33 In 1978, on the basis of Law No.10, Colombia established a twelve- 

mile territorial sea, a two-hundred mile economic zone and an 

undefined continental shelf. The material provisions are as fuIIows: 

"Establishing rules conceming the territorial sea, the 
exclusive economic zone and the continental shelf, and 
regulating other matters. 

Article 1. The territorial sea of the Coiombian nation, 
over which the latter exercises fuII sovereignty, shaII 
extend beyond its mainland and isla~rd rerritory and 
irrtcrnal waters to a distance of 12 nautical rniIes or 22 
kilometres, 224 metres. 

National sovereignty shall also extend to the space over 
the territorial sea as well as to its bed and subsoil. 

Article 2. Ships of al1 States shaII enjoy the right of 
i~rnocent passage through the  territorid sea, in accordance 
with rhe niles of inkrnationa1 law. 

Article 3. The outer lirnit of the territorial sea shall be 
constituted by a line every point of which is 12 nautical 
miles from the nearest point of the baseline referred tu in 
the nexr articIe. 

Article 7. An exclusive economic zone shall be 
established adjacent to the territorial sea; the zone shall 
exterid to an outer lirnit of 200 nautical miles rneasured 



from the baselines fruni. which the breadth of the 
territorial sea is measured. 

I . 4: , 
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Article 8. In the zone establishbd by the preceding article, 
the Culumbian nation shaII exercise sovereign r igh~s for 
the purpose of expIoring, exploiting, conserving and 
rnanaging the Iiving and non-living nama1 resources of 
the sea-bed, the subsuil arrd the superjocent waters; i r  
shall also have exclusive jurisdiction for scientific 
research and the preservation of the marine environment. 

Article 9. In pursuance of this Act, the Governrnent shall 
identify thc Iines referred tu in the preceding arricIes 
relating tu ifs continental te~~itory, the archipelago of San 
Andrés and Pruvidencia, and ather- isIand territories; rhe 
said lines shall be published in the officia1 maritime 
charts in accordance wi th the relevant international rules. 

Article IO. National sovereignty shal! extend to the 
confinenta1 sheIF for the purposes of explorirrg and 
exploiting i ts natural resources. 

3.34 In 1984 Colombia pr.ornriIgated the straight baseIincs Decree: Decree 

No. 1436 of 1 3 June 1984, in accar.dance with Article 9 of Law Nu. 

10 of 1978 (see above para. 3.33). As the Court wil l  recall, straight 

baselines and the concomitant basepoints are not necessarily to be 

given effect in the cunrext of a delimitation in accordance with 

equita ble principles: see t hc Libya/Mai~n case, 1. C.J. Reporrs f 983, 

page 48, paragraph 64; infra, paragraph 3.55. 

3.35 In any event, the legal validity of the Colombian system is open to 

serious challenge. In the conclusion to its analysis of the legislacion 

rhe Bureau of InreIIigence and Research of the United States 

Department of State observes that: 



"With the exception of severaI select areas, stsaight 
baselines du not appear -tu bc appropriate for the 
CoIombian coastlinc. There are very few islands off 
either Coast; those in the Pacific are mostly islands 
associated with the river deltas. Except for several bays, 
the coastline along both coasts i s  relatively smooth. And, 
in rnost areas, the changes in coastal directions do no1 
create deep irrdentati~ns."~" 

3.36 Colombia signed the Law of the Sea Convention on 10 December 

1982, but has not ratified the instrument. 

VlI. The Delimitation Between the Mainland Coasts of Nicaragua 

and Colombia 

3.37 In approaching the central question of delimitation between the 

mainland coasts of Nicaragua and Colombia, the first reference must 

be tu the Application of Nicaragua, which reqrresrs the  Court "tu 

dearrnine the course of the single maritime boundary between the 

areas of continenta1 shelf and exclusive economic zone appertaining, 

respectively to Nicaragua and Colombia . . ." The Application refers 

to the principles of general international law as the applicable law in 

such a case, and thcse pr-inciples inchde the general principIes of 

maritime delimiratiun relating to cases invulving singIe maritime 

boundaries. 

337 Department of Stare, Bureau of Intelligence and Resmrch, Limirs in rhe Seus, 
No. 103, p.6. 
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B. THE PRINCIPLE OF EQU AL DIGISION OF THE AREAS OF CONVERGENCE 

3.38 In the geographical'ci~kumstances-~the appiicabie criferion i s  the 

principle of equal division. This criterion was confirmed by the 

Chamber of the Court in the Gulf of Maine case. The two most 

relevant passages are as follows: 

(i) 'Tu raeturn to the imrnediate concerns of the Chamber, it 
is, accordingly, towards an application to the prescrit case 
of criteria more especially derived from geography that it 
feels bound to turn. What is here understood by 
geography is of course mainly the geography of coasts, 
which has primarily a physical aspect, to which may be 
added, in the second place, a political aspect. Within this 
frarnework, i r  is inevitable that rhe Chamber's basic 
choice shonId favour a crirerion long heId to be as 
eauirabIe as if is sirnpIe, nrtrneIv that in psinciple, while 
havine renard to the speciaI circurnstances of the case, 
one shoriId aim at an equal division of areas where the 
maritime proiections of the coasts of the States between 
which delimitation is to be effected converge and 
~ver lap." '~~ (emphasis added). 

(ii) "At this point, accordingly, the, Chamber finds that it 
must finalIv confirm its chuice, which is tu take as its 
starting point the above-mentioned criterion of the 
division - in principle, wual division - of the areas of 
convergence and uverIapping of the maritime ~~+oiections 
of the coastlines of the States concerned in The delimiration. a 
criterion which need onlv be stated to be seen as 
intrinsicallv equitable. However, in the Chamber's view, 
the adoption of  this starting point must be combined with 
the parallel adoption of the appropriate auxiliary criteria 
insofar as it is apparent: that this combination is 
riecessi tared by the relevant circumstances of the areas 
concerned, and provided they are rlsed only tu the exte~ir 
acrrraIIy dicrated by this necessity. By this approrrch the 

338 I.C.J. Reporfs 1984, p.327, para. 395. 



Chamber seeks to ensure the most correct application in 
the present case of the fundamental mIe of intematiana1 
law applicabIe, which requires that any rnariti me 
delimitation between States shuuld be carried our in 
accordance with criteria that are equitable and are fou nd 
mure specificaIIy tu be su in relation to the parrîcuIar 
aspects of the case under consideration.""' (emphasis 
supplied) 

3.39 The principle of equal division is also formulated in various other 

sections of the Judgrnent of the Charnber: see also pages 300-301, 

paragraph 115; pages 33 1-332, paragraph 209; page 334, paragraph 

217; and page 339, paragraph 228. 

3.40 The principle of equal division was also confirmed in the context of 

continental shelf delimitation by the Court in the Libyu/Multa case: 

I.C.J. Reports 1985, page 47, paragraph 62. And the general 

principles were affirrned by the Court once again in the Jm Mayen 

case, where the Court srirnrnarized the position as foIIows: 

"Judicial decisions on the basis of the customary law 
governing continental shelf delimitation between opposite 
coasts have likewise regarded the median line as a 
provisional line that may then be adjustcd or shifted in 
order to ensure an equitable result. The Court, in the 
Judgment in the case concerning ' the  Coarinentaf ShtF 
{Libynn Arab Jamohiriya/Ucilra f already referred to 
(paragraph 46 above), in which î t look particular accorrnt 
of rhe Judgrnent in the North Secr Conrinenral Shelf cases, 
said: . . 

"The Court has itself noted that the equitable nature of the 
equidistance method iç particularly pronounced in cases 
were delimitation has to be effected between States with 
opposite coasts". (I. C. J.  Reports 1985, p.47, para.62) 

3 39 ibid., p.3228. para. 197. 
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Tt then went on to cite the passage in the Judgment in the 
North Sea Continental Shelf cases .where the Court stated 
that the contindntài shelf off;' and dividing, opposite 
Srates "can . .. only be delimiteci by means of a median 
Iine" (1.C.J. Reports 1969, p.36, para. 57; see aIso p.37, 
para. 58). The Jridgment in the LibydMaira case tIien 
continues: 

"But it is in fact a delimitation exclusively between 
opposite coasts that the Court is, for the first time, asked 
ro deaI with. It is ciear that, in these circurnstances, the 
rracing of a median Iine between those coasls, by way of 
a pruvisional step In a process tu be contînued by ather 
operations, is the most judicious manner of proceeding 
with a view to the eventual achievement of an equitable 
result." ( I .  C. J. Reports 1985, p.47, para. 62).340 

3.4 1 This passage reIared to the delimirarion of shelf areas. Tri the context 

of the de1 imitation of fishirig zones, the Court applied the same basic 

principles: 

"52. Turning riow to the deIirnitarion of the fisherLy 
zones, the Court musr consider, o n  the basis of rhe 
sources Iisted in Article 38 of the Starute of the Court, rhe 
law applicable tu the fishery zone, in the Iight aIso of 
what has been said above (paragraph 47) as to the 
exclusive economic zone. Of the international decisions 
concerned with dual-purpose boundaries, that in the Gulf 
U J  Maine case - in which the Chamber rejected the 
appIication of the 1958 Convention, and relied upon the 
custornary Iaw - is here material. After noting thar a 
particular segment of flic deli~nitation was one between 
opposite coasts, the Chamber went on to question the 
adoption of the median line "as final without more ado", 
and drew attention to the "difference in length between 
rhe respective coasdines of the two neighbouring States 
which border on the deIimitation area and on that basis 



affirmed "the necessity of apply ing to the median Iine as 
initiaily drawn a cwrection which, though Iimited, wiII 
pay due heed tu the actual situarion" (I.C.J. Reports f 984, 
pp. 334-335, paras. 217,218). 

"53. This process clearly approximates to that followed 
by the Court in respect of the LibydMalta case in 
determining the continental sheIf boundary between 
upposite coasts. It iollows that it is aIso an appropriate 
starting-point in the present case: not Ieasr becanse the 
Chamber in the Guy  of Maine case, when dealing with 
the part of the boundary between opposite coasts, drew 
attention to the similarity of the effect of Article 6 of the 
1958 Convention in that situation, even though the 
Chamber h d  already held that the 1958 Convention was 
not IegaIIy binding on. the Parties, It thus appears that, 
both for the conlinenta1 sheIf and for the fishery zones in 
this case, it is proper to begin the process of delimitation 
by s median line provisionally d r a ~ n . " ~ ~ '  

3.42 Whilst the principle of equal division and the equidistance method 

produce a simijar resrrlt, rhey may be employed as part of a IWO- 

srage merhodology as in the Guff' of Make case: see the careful 

analysis of Professor Weil, The Law of Maritime Delimitation- 

Rejlections, Cambridge, 1 989, pages 1 94- 196. 

C. THE PRINCIPLE OF EQUAL DIVISION APPLTE IN DELLMITATION OF A 

SINGLE MARITIME BOUNDARY 

3 -43 The jurisprudence consistent1 y applies the principle of equal division 

tu a variety of types of delimiration: tu the continenta1 shelf 

(LibydM~i ta  case and Jan Mupn case), and tu fishery zoIres (Jan 

Mayen case). The applicability of the principle was also affirmed by 

34' 1.C.J. Repoil 1993, pp. 61 -62. 
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the Couri of Arbitraiion in ti;ëÀagi~-~re.n~h Continentai Shejjcase: 

Internarioilal h w  ... Reports, ..: VoIume 54, page 96, paragraph 182. 
,, {' jyt..: ,  c. .o..-; 

3.44 There is no reason of principle or policy to prevent the application of 

the principle to a single maritime boundary, and this view is 

cûnfirrned by the Judgment of the Chamber in the Gulf of Maine 

case. In rhe words of Chamber: 

"194. In reality, a delimitation by â single line, such as 
that which has to be carried out in the present case, i.e a 
delimitation which has to apply at one and the same time 
to the continental shelf and to the superjacent water 
column can only be carried out by the application of a 
criterion, or combination of criteria, which does not give 
preferential treatment tu one of these two objects tu the 
detriment of the other, and at the same time is such as to 
be eqrtaIIy srritable to the  division of either of them. In 
thar regard, mureuver, it can be foreseen that witlr the 
graduai adoption by the major-ity of maritime States of an 
exclusive economic zone and, consequently, an 
increasingly general demand for single delimitation, so as 
to avoid as far as possible the disadvantages inherent in a 
plurality of separate delimitations, preference will 
henceforîh inevitably be given to criteria that, because of 
their niore neutraI character, are best suited fur use in a 
multi-purpose delimi tation. 

"195. Tu rerurn tu the irnrnediate concerns of the 
Chaniber, i t  is, accordingIy, towacds an application ru the 
present case of criteria more especially derived from 
geography that it feels bound to turn. What i s  here 
understood by geography is of course mainly the 
geography of coasts, which has primarily a physical 
aspect to which may be added, in the second place, a 
political aspect. Within this framework, it is inevitabIe 
fhar the Chamber's basic choice shoüld favour a criterion 
long held to be as equitabie as isir is sirnpIe, narnely that in 
principle, whiIe having regard to the special 
circrrmstances of the case, one shouId aim at an qua1 



division of areas where the maritime projections of the 
coasts of the Srates between the delimitation is tu be 
effected converge and over-Iap. t r  342 

3.45 In f he Guinen/G~inea-Bissau Arfrifl-arion the Corrrr of Arbîrration 

applied the principles of general international law as the basis for the 

single maritime boundary called for by the Parties, invoking the 

provisions of the Law of the Sea Convention as evidence of the 

position in general international law: iarernuriunal Law Repris, 

Volume 77, pages 658-659, paragraphs, 42-43. 

3.46 In its recent decision in the BahraidQatar case the Couri responded 

favourably to the application of neutral criteria as best suited for use 

in a rnulti-purpose delimitation, and relied on its previous case law. 
. . 

In the words of the Court: 

"224. The Court wiII now deaI with the dsawing of the 
single maritime boundary in that part of the delimiration 
area which covers both rhe continenta1 shclf and the 
exclusive economic zone (see para. 170 above). 

, , 

225. In its Judgrnent of 1 984, the Chamber of the Court 
dealing with the Gulf of Muiae case noted that an 
increasing demand for single delimitation was foreseeable 
in order to avoid the disadvantages inherent in a plurality 
of separate delimitations; according fo the Chamber, 
"preference wiII henceforth inevirably be given ro cr-ireria 
thar, because of th'eir more neutrd character, are best 
suited fur use in a miilri-purpose delimitation" (1.C.J. 
Reporrs f 984, p.327, para. 194) 

226. The Court itself referred to the close relationship 
between continental shelf and exclusive economic zone 
for delimitation purposes in i t s  Judgrnent in the case 



concern i ng the ~untinektal Shey f LibydMafta). It 
observed that: 

< , ,: ::'& r -  1 

"even though , the.,  present c i se '  relates only to the 
delimitarion of the continental shelf and nut tu tlrat of the 
exclusive econornic zone, the principles and d e s  
underIying the Iaffer concept cannot be Ieft ou[ of 
consideration. As the 1982 Convention dernonstrates the 
two institutions - continental shelf and exclusive 
economic zone - are linked together in modern law." 
(I. C, J.  Reports 1985, p.33, para.33) 

"And the Courr went on to say that, in case of 
deIimi tatiun, "greater importance must be attribured to 
elements, such as distance from the  coast, which are 
common to both concepts" (ibid.) 

"227. A sirnilar approach was taken by the Court in the 
Jm Mayen case, where i t  was also asked tu draw a single 
marifime borrndary. With regard tu rhe dcIirnitation of 
the conrinenra1 sheIf the Court stated that: 

"even if it were appropriate to apply . . . customary law 
concerning the continental shelf as developed in the 
decided cases [the Court had referred to the Gulf of Maine 
and the LibyaM~ilra cases], it is in accord with 
precedents tu begin with the median Iine as a provisiona1 
line aiid then to ask whether 'Special circumsinces' [the 
term used in of the 1958 Convention un rhe 
Continental Shelf, which was the applicable law i n  the 
case] require any adjustment or shifting of that Iine" 
(I.C.J. Reports 1993, p.61, para. 51). 

"228. After having corne to a sirnilar conclusion with 
regard to rhe fisher-y zones, the Court stated: 

"It thus appears that, both for the continental shelf and for 
the fishery zones in this case, it is praper to begin the 
process of delimitation by a median line provisionally 
drawn." (&id, p.62, para. 53.) 

"229. The Cour-t wen t on to say that it was further caIIed 
upori to examine those factors which ~night suggest an 



adjrrstment or slrifting of rhe median Iine in order to 
achieve an  "equitable resrrlt". The Court concIiided: 

"It is thus apparent that special circumstances which 
might modify the result produced by an unqualified 
application of the equidistance principle. General 
international law, as it has developed throiigh the case- 
law of the Cour? and arbitral jurisprudence, and thruugh 
the work of the Third Unired Nations Conference on the 
Law of rhe Sea, has empIoyed the concept of 'relevant 
circumstances'. This concept can be described as a fact 
necessary to be taken into account in the delimitation 
process". (ibid, p.62, para; 55). 

It is to be ernphasized thar rhe BahraidQatar case invoived the 

deIimitation of the cuntinenta1 shelf and the exclusive econoinic zone 

3.48 More recently, and more succinctly, the Court has confirmed the 

appIicabiIity of the sarne generai methodoIogy in the Cameruun v. 

Nigeria case: see the Judgrnent af 10 October 2002, paragraphs 286- 

290. 

3.49 At this stage ir is necessary to indicate the course of the delimitation 

within the delirni fat ion area described ear-Iier (paras. 3.15-3.24). The 

applicable law consists of the principles of general international law 

relating to the delimitation of a single maritime boundary, and this is 

the type of de1 imitation requested of the Court in rhe Application, 

3.50 The appropriate furm of delimitation within the gecigraphical 

framework which obtains in this case is the principle of equal 

division: see above Subsection C of this Chapter. On this basis, the 

Court is requested to co~lsfnict an equidistance Iine between the 



divide the delimitation area in accordance with equitable principles. 
i - i l & ' . .  -! . 

3.5 1 According to the jurisprudence of the Court, such an equidistance 

Iîne is ru be consiciered provisional in the sense that it is subject tu a 

process of adjustment resulti~rg from any relevant circumsrances. 

The question of relevant circumstances will be elaborated upon in 

due course. 

3.52 The effect of the island gr-oups of San Andres and Prov idencia on the 

delimitation caIIs for separate examination and therefore the 

exan~ination of this question is  reserved. 

E. NU LEGAL BASIS FOR THE ADJUSTMENT OF THE MEDIAN LINE 

3.53 As a matfer of IegaI principIe whether the rnethodology of 

delimitation js based upon the principle of equal division or upon the 

provisional median Iine subject to adjustment in order to ensure an 

eqriitable result, rhe 'appropriate auxiIiary criteria' are still tu be 

applied: see the Judgrnenr of the Chamber in rhe Guy of  main^ case, 

1. C. J. Repurfs f 984, pages 327-328, paragraphs 1 95- 1 97. 

3.54 The presence of srnall islands must, of course, be considered. The 

delimitation in the region of the San Andres group will be examined 

in Sübsection LX of rhis Chapter. 

3.55 The question of adjrrstment dso reqriires some considerarion of 

basepoints and baselines. It is axiomatic that a coastal state cannot 

establish basepoints and baselines in order to change the course of 



the eqr~idistance Iine between opposite coasts. As the Court 

observed in the Libyu/Mafra case: 

"An immediate qualification of the median line which the 
Court considers must be made concerns the basepoints 
from which it is to be constmcted, The Iine prit forward 
by MaIta was cunstmcted from rhe low-water mark of the 
Libyan coast, but with regard to the Maltese coast Eram 
straight baseIines (inter ah) connecting the island of 
Malta to the uninhabited islet Filfla. The Court does not 
express any opinion on whether the inclusion of Filfla i n  
the Maltese baselines was legally justified: but in any 
event the baselines as determined by coastal States are 
not peu se identical with the poinrs chosen on a coast ro 
maki  i t  possible to calculate rhe a m  of continental shell 
apperfaining tu that State. In this case. the equitableness 
of an esuidistance line depends on w hether the precaution 
is taken of eliminatine the disproportionate effect of 
certain "islets, rocks and minor coastal proiections", to 
use the language of the Court in its 1969 Jud~ment, 
suoted above. The Court rhrrs finds it esuitable not to 
take account of FiIfla i ~ r  the caIcuIation of the ~rovisional 
median Iine between Malüi and ~i bya."" jemphasîs 
added) 

3.56 It is against this background that the Colornbian Decree No.1436, 

estabIishing a system of straighr baselines, is to be assessed. The 

reIevant segrnenrs of this baserine regime stretch from rhe narthern 

aspect of the Guajira Peninsula to the Panama land boundary 

terminus, and involve tuming points 3 to 15. The system is 

descrîbed in detail by the U.S. Department of State in Limi1.s in the 

343 I.C.J. Reports 1985, p.48, para. 64; and see also pp. 50-51, para. 70. 
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Seas, No.103, at pages 4-6. The Office of the Geographer of the 

Department of State analy sed each baseline segment and concluded: 
1, ;,, 3 '. 

L. ., 8:. L A  

"With the exception of severaI select areas, straighf 
baselines do nut appear to be appropriate fur the 
CoIombian coastline. The1.e are vesy few isiands off 
eithe.r coast; those in the Pacific are mostly islands 
associated with the river deltas. Except for several bays, 
the coastline along both coasts is relatively smooth. And, 
iri nrosr areas, the changes in coastal directions do not 
create deep indentat i ~ t i s . " ~ ~ ~  

As the United States Department of State commentary makes clear, 

the regime of baselines on the relevant Colombian coast is 

substantially incompatibIe with the pertinent principles of generaI 

inrernational law, such principles being reflecred in ArticIes 4 and 7 

of the Geneva Convention 011 the  Territorial Sea and Contigrious 

Zone and in Articles 7 and 10 of the United Nations Law of the Sea 

Convention. The necessary conclusion must be that, in any event, as 

indicated in paragraph 3.55 above, a sel f-serving baseliries sysrern 

cannot be perrni tted to bring about ari inequitable displacemenr of the 

median line. 

F, THE RELEVANCE OF GEOLOGY AND GEOMORPHOLOGY 

3.58 The position of the Government of- Nicaragua is that geological and 

geomorphological factors have no relevance for the delimitation of a 

single maritime boundary within the delimitation area. As 

demonstrated by the perrinent graphies, the parties have overllippirig 

344 See NM Vol. II, Annex 76. 
U.S. Department of Srare in firnifs in ihe h s ,  No. 103, p. 8. 



IegaI interesrs within the deIimiration area, and it is IegaIiy 

appropriate thar these shctuld be divided by means of an equidistance 

line. 

'VIlI. The Delimitation Between the MainIand Coasis of Nicaragua 

and Colornbia: Equitabk Criîeria confirrning the EqiiitabIe ResuIt 

3.59 In the presenr Section of the Mernoria1 the equitable character of the 

delimitation proposed above wi11 be assessed in the Iighr of 

additional criteria: namel y, the incidence of natural resources in the 

disputed area, the principle of equitable access to the natural 

resources of the disputed area, and security considerations, each of 

these eIemenrs being generally recognized as relevant circurnstances 

iri [Ire process of deIirniratioii. 

B. THE INCIDENCE OF NATURAL RESOURCES IN THE DISPUTED AREA: A 

RELEVANT CIRCUMSTANCE 

3.60 Since the &rh Sea Cmtine~rral Shelf cases i t has been recognized 

thüt the incidence of natural resources in the dispured area may 

constitute a relevant circumstance affecting a delimitation. In the 

Dispositif in the Norfh Sea 'cases the Court specified "the factors to 

be taken into acccirrnt" to inclride the natur-al resources of the 

continental sheIf areas involved "so far as known or readily 

ascertainable": 1. C.J. Reports 1969, page 4 at pages 53-54. 

3.61 In its Judgment in the Continental Shelf case (TunisidLibyan Arab 

Jarnahiriyii) the Court observed that: 



"As to the presence of oil weIIs in an area to be delimited, 
it rnay, dependingco; the facts; béan elernenf to be taken 
inro account in the process of weighing al1 relevant 
factors to achieve an equitable result. "346 

3.62 The Court renffirrned this view in the LihydM~fl~a case. In that case, 

the Court observed: 

"The natural sesaurces of the continental sheIf under 
delimi tatiorr "so far as knuwn w readiIy ascertainable" 
rnight weII constitrrte relevant circnmstatrces which it 
would be reasonable to take into account in a 
delimitation, as the Court stated in the North Sea 
Continental S helf cases.. .). Those resources are the 
essential objective envjsaged by States when the put 
forward cIaims tu sea-bed areas conraining them. a 7  

3.63 The Award of the Court of Arbitration in the GuinedGuinlaea-Bissau 

case (1985) is also relevant. The relevant passages are cornplex and 

thus require fuII quotation: 

"121. Les Parries ont invoque Ies circonstances 
économiques en les qualifiant diversement et en appuyant 
leurs thèses respectives d'exemples relatifs notamment à 
leur économie, a l'insuffisance de leurs ressources et à 
leurs plans en vue de leur développement. Elles ont 
discuté de qriestions reIatives au transpm maritime, à Ia 
pêche, aux ressources pétroIières, erc., et Iâ Guinée- 
Bissau a fait vaIoir en particulier I'intéret que pourrait 
présenter pour eIIe à I'avenir le Iibre accès au port de 
Buba par le chenal d'Orango et l'estuaire du rio Grande." 
"122 Le Tribunal constate que la Guinée et la Guinée- 
Bissau sont deux Etats en développement, confrontés l'un 

346 1.C.J. Reporfs 1982, p. 18 ar pp. 77-78, para. 107. 
347 1.C.J. Reporfs 193.5, p. 13 ar p. 4 1, para. 50. 
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et I'aurre à de grandes difficultés économiques ct 
financiers qu'une augmentation des ressources provenant 
de Ia mer riousrait atténuer. Chacun d'eux asaire 5 juste 
titre à tirer de ses richesses présentes ou potentielles de 
'uste profits au bénéfice de son peuple. Certes, pas plus 

iue  la Cour internationale de Justice en l'affaire du 
Plateau continental (~u~isie/Jarnahiri~a arabe libyenne) 
(1.C.J. Recueil 1982, 77-78, paragraphe 1071, le 
TribunaI n'a acquis Ia conviction que les problèmes 
économiques constituent des circonstances permanents à 
prendre en compte en vue d'une délimitation. Puisque 
seule une évaluation actuelle est du ressort du Tribunal, i l  
ne serait ni juste ni équitable de fonder une  délimitation 
sur l'évaluaiion de doinées qu i  changent en fonction de 
facteurs dont certains soit aléatoires. 

123. Certains Etats peuvent avoir été dessinés par la 
nature d'une manière favorable ii I'ét.ablissement de leurs 
frontières ou à leur développement économique; d'autres 
peuvent avoir été désavantagés. Les frontières fixées par 
l'homme ne devraient pas avoir pour objet d'augmenter 
les difficulrés des Etats ou de compliquer leur vie 
économique. II est vrai que ie TribunaI n'as pas le 
pouvoir de compenser Iés inégalités ~conorniqries des 
Etats intéressés en modifiant une délimitation qui lui 
semble s'imposer par le jeu de considérations objectives 
et certaines. Il ne saurait non plus accepter que les 
circonstances économiques aient pour conséquence de 
favoriser l'une des Parties au détri~nent de l'autre en ce 
qui concerne cette délimitation. II ne peut toutefois 
corn~lètement perdre de vue Ia ICnitirnité des prétent ions 
en verru dessirelIes Ies cirLconstances écunomisues sont 
invoquées, ni contester'le droit des peuples intéressés à 
un développement économique et social qu i  leur assure la 
jouissance de leur plein dignité. Le Tribunal pense que 
ces preoccupations économiques si légitimement 
avancées par les Parries doivent pousser tout 
natureIIernent celles-ci à une coopératio~r rnntueIIernenr 
avantageuse susceptible de les rapprocher de Ieur objectif 
qu i  est le développement." 
124. Aux circonstances économiques, les Parties ont lié 
une circonstance tirée de la sécurité, laquelle n'est pas 
sans intérêt, bien qu'il convienne de souligner que ni Ia 
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zone économique exclu&& ni le plateau continental ne 
sont des zones de souveraineté. Cependant les 
implications quey,cqtJe circonstanc,e aurait pu avoir sont 
dejà résolues par le fait que, dans la solution qu'il a 
dégagée, le Tribunal a tenu à ce que chaque Etat contrÛIe 
les territoires maritimes situés en face de ses cares et dans 
leur voisinage. Cette préoccupation a constamrnenr guidé 
le Tribunal dans sa recherche d'une solution équitable. 
Son objectif premier a été d'éviter que, pour une raison 
ou pour une autre, une des Parties voie s'exercer en face 
de ses cotes et dans Ieur voisinage immédiare des droits 
qui pourraient porter atreinte à son droit au 
ciéveloppernenr ou comprometrre sa sécurite." (ernphasis 
supplied) (foofnotes omitted). (Ibid at para 12 1 - 124)."* 

348 Repurts ojititematioml Arbitral Awnrds, Vol. XlX, p. 140, pp. 193-1 94. 

The EngIish text reads as foIIows: 
"121. The Parties have invoked economic circumstances, have quaIified 
them iri various ways and have based their respective arguments on 
exarnples relating for the ~nost part to their economy, their lack of resources 
and their development plans. They have put forward arguments relating to 
maritime transport, fishing, petroleum resources, etc., and Guinea-Bissau 
has mentional its p;irticular interest in having future fee access to the port of 
Buba by the Orango channe1 and the Rio Grande estuary." 

. .. 
"122. 
develoaing countries, both b e i n  confronted with considerable econornic 
and financial difficulties'which increased resources from the sea could help 
to attenuate. Both of the iustly aspire to obtaininr! fair profits from this 
oresent or ~otentiaf wealth for the benefit of their peoples. However, fhis 
Triburia1 has not, any more than the International Corrn of Justice in rhe 
TuizisidLibya case f 1. C.J. Reports 198.3, pp.77-78, paragra ph 107), acqu ired 
the conviction that ecowrnic problerns consritute pemanenr circumstances 
to be taken into account for purposes of delimitation. 

"As the Tribunal can be concerned only with a contemporary evaluation, it 
would be neither jrist nor eqiiitable to base a delimitation on the evaluation 
of data which changes i n  relation to factors that are sometinies uncertain." 

"1 23. Some Stares may have been weated hy nature in a way that favours 
their boundaries or their economic development; others may be 
disadvantaged. The boundaries fixed by man must not be designed to 
increase the difficulties of States or to complice their economic life. The 
fact is that the Trihuaal does nat have the power ta compensate for the 
economic inequa1irie.s of rhe States concerned by rnodify ing a delimitation 
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3.64 The facrors invoked by Pr-esident tachs and his distingrrished 
1 

culleagues, Judges Bedjaoui and Mbaye, must appIy in the 

circumstances of the present case. The division of resources will 
I therefore resul t from the determination of a boundary based upon the 

principle of qua1 division, and the division of resources wiI 1 be rhrts 

effecred by operation of Iaw. 

C. THE PRINC~PLE OF EQUITABLE ACCESS TO THE NATURAL RESOURCES 

OF THE'DISPUTED AREA 

3.65 In addition tu the incidence of naturd resources as a relevant 

circumstance, there is the recently formulated principle of equitable 

which it considers is calIed for by objective and certain cansiderations. 
Neither can it take into considerütion the fact that economic circtrrnstances 
may Iead to one of the Parties being favoured to the detriment of the other 
where this delimitation is concerned. The Tribunal can nevertheless not 
completelv lose sight of the legitimate claims bv virtue of which economic 
circumstances are involved, nor contest the right of the peoples concerned 
to a Ievel of economic and social dweIopmenr which fuIIy preserves rheir 
digniry. The Tribunal is of rhe opinion that the economic preoccupations so 
IegitirnateIy put forward by the Parties should quite naturaIIy ericorrrage 
them ro consider rnutunIiy üdvantageous cooperation with a view to 
achieving their objective, which is the development of their countries." 

: , 

" 1 24. To the economic circumstances, the Parties linked a circumstance 
concemed wirh security. This is not without interest, but it musr bt: 
emphasised thar neirher the exclusive economic zone nor the continentai 
shelf are zones of sovereigrity. Hoxever ,  the implicatio~rs rhat this 
circurnstünce rnight have had were avoided by the fact that, iii its proposed 
solution, the Tribunal has taken care to ensure that each State controls the 
maritime territories situated opposite its coasts and in their vicinity. The 
Tribunal has constantly been guided by its concern to find an equitable 
solution. Its tirime obiecrive has been to avoid that either Party, for one 
reason or ,mortier. shouid see rights exercised ovwosite i ts coast or in the 
irnmediate vicinitv thereof, which couId nrevent the exercise of irs own 
right to deveIopment or comrirornise -ils security ." (emphasis suppiied) 
(footnotes omitted) (Internarional Law Reports, Vol. 77, p. 635 at pp. 688- 
6891. 
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access to the na tur~ l  r e s o ~ r c 2 B ~  the disputed area. In M th, the two 

principles are IogicaIIy interrelated. 
.- <,, ;;;!,l.:.,, 1 CL-3 ,: . 

3.66 The Award of the Court of Arbitration in the GuinedGuinea-Bissau 

case (above, para. 3.63) contains reference to considerations which 

are closely related to the concept of equitable access. The emphasis 

on the right to ecoriomic development in ,that Award must be 

presumed to rest on the premise that these is an equal right to 

deveIopment. 

3.57 In any evenr rhe first formulatio~~ of the principle of eqrritable access 

in terms appears in the Judgment of the Court in the Jan Mayen case. 

The most relevant passages are as follows: 

"72. The Cor~rt now turns to the question whether access 
to the resources of rhe area of overlapping clairns 
consritufes a facror relevant tu the delimitation. So far as 
sea-bed resources are concerned, the Court wouId recaII 
what was said in the Continental Shelf (Lihyan Arab 
Jamnhiriyn/iModra) case: 

"The natural resources of the 'continental shelf under 
delimitation "so far as known or readily ascertainable" 
rnight well constitute relevant circumstances which it 
would be reasonable to take into account in a 
delimitation, as the Court stated in the North Sea 
Coniineni(tf Sfaelf cases (I.C.J. Reports 1969, p. 54, para. 
lOI(D) (2)). Those resuurces are the essential objective 
envisageci by States when they put forward daims ru sea- 
bed areas conraining them". [I.C.J. Reporrs 1985, p.41 
para 50)" 

"Little information has however been given to the Court 
in that respect, although reference has been made to the 
possibility of their being deposits of polymetallic 
sulphides and hydrocarbons in the area." 
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"90. The Court bas ..und (paragraph 44 above) that it is 
bound to apply, and ii has applied, the law applicable to 
the conti~rental sheIf and the law appIicabIe tu the fishery 
zones. Having dune su, it has arr-ived at the conclusion 
that the rnedian Iine provisionalIy drawn, employed as 
starting point for the delimitation of the continental shelf 
and the fisher) zones, must be adjustcd or shifted so as to 
attribute a larger area of maritime spaces to Denmark. So 
far as the continental shelf is concerned, there is no 
requirernenf thaf rhe Iine be shifred eastwards consistently 
throughout its length: if other considerarions might point 
to another form of adjustment, to adopt it would be within 
the measure of discretion conferred on the Court by the 
need to arrive at an equitable result. For the fisherv 
zones, equitable access tu the Tesources of the s o ~ t h ~ r n  
part of the area of overlapping claîms has tu be assured 
by a substan tial adjusiment 01. shîfting of the rnedian line 
provisionaIIy drawn in rhat region. In the view of the 
Court the delimitation now to be described, whereby the 
position of the delimitation lines for the two categories of 
maritime spaces is identical, constitutes, in the 
circurnstances of this case, a proper application both of 
the Iaw applicable to the continental sheIf and of that 
applicable fo thé fishery zones." 

"92. The soiithernrnost zone 1, corresponds essentially to 
the principal fishing area referred tu in paragraph 73 
ahove. In the view of the Court, rhe two pailies should 
enjuy e uitable access, tu the fishirrg resources of this 

i i  9 49 zone. . . (ernphasis supplied). 

3.68 In the circumstances of thc present case. there are no special 

considerations which wou1d mili tate againsi the practical assurnption 

tfiat the principle of equaI division of the dispatched areas worild 

guarantee the desired standard of equitable access to the known 
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3.71 The principIe has aIso hem' recognized by this Court in the 

Libya/Malfa case (f.C.2. Reporrs f ?85, p. 42, para. 5 I ) ,  and again in 
, . , .. L i  
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the Jan Mayen case (itiid, 1993, pp. 74-75, para. SI). In the latter 

Judgment the Court affirmed that the principIes applied to all 

maritime delimitations: 

"Norway has agreed, in relation to Lhe Danish claim to a 
200-mile zone off Greenland, that "the drawing of a 
boundary cIoser to one State than tu another wouId irnply 
an inequitable displacernent of the possibili ty af the 
fumer S tate to prorect interests which require protection" 
It considers rhat. while courts have been unwilling to 
allow such considerations of s&urity to intnrde upon the 
major task of esrabIishing a primary buundary in 
accordance with the geographical criteria, they are 
concerned to avoid creating conditions of imbalance. The 
Court considers that the observation in the L i b y a a l t a  
Judgment (I. C. J. Reports 1985, p.42, para. 5 1 ) that 
"security considerations are of course not unrelated to the 
concept of the continental shelf', constituted a particular 
application, to the continental shelf', with which the 
Court was thén dealing, of ü general observation 
concerning al1 maritime spaces. In the present case the 
Court has aIready ~eje~ted the 200-mile Iine. In the 
Conti ncnral SheIf ( L i b y ~ n  A rab Jarnuhiriyu/ Mrrftn} case, 
the Court wüs satisfied that "the delimitation which wiII 
resuIr from the application of the present Judgmenr is.. . 
not so near to trie Coast of either Party as tu make 

circumstance might have had were avoided by the fact that, in its proposed 
solution, the Tribunal has taken ciire to ensure that each State controls the 
maritime territories si tuated opposite its coasts and in their vicinity. The 
Tribunal has consranrly been guided by its concein to find an equitable 
soIution. Its prime objective has been to avtvoid thar eirher Party, for one 
reason or another, should see rights exercised oppose ils coasts or in the 
im~nediate vicinity thereof, which couId prevent the exercise of irs own 
right to developrnent or compromise its securiry." (International Law 
Reports, Vol. 77, p. 689, para. 124). 



questions of security a, particular consideration in the 
i i  351 present case . 

"The Court is simiIarIy satisfied in the present case as 
regards the delir~~itation tu be descrîbed below". 

3.72 The reasoning set furtli by the Corin of Arbitmtion in the 

GuinedGuinea-Bissau case appl ies very aptly to the poli tical and 

geographical circumstances of the present case. The equidistance 

method produces an alignment which effectively ensures 'that each 

State controls the maritime terri tories situated opposite to i ts coasts 
, , 

in their vicinity'. 

3.73 At this stare of the pIeadings the Government of Nicaragua will 
. . 

examine the question of proportivnaIity on a preliniinary basis. 

3.74 As a matter of principle propogionality is not 'an autonomous' 

criterion or method of delimitation and this was affirmed by the 
I I <  

Chamber in the GUY of ~ u i a e '  case, I.  C. J .  Reports 1984, pages 334- 
' 0 

335, paragraph 2 18. And the Chamber . . observed: 

". . .tu take inro account the extent of the respec~ive coasts 
of the Parties concerned dqes not in if self const iture either 
a criterion servir~g as a direct basis for a delimitation, or a 
rnethod rhat ran be used 1.0' irnplernent such delirnifafion 
... a maritime 'delimitation can certainly not be 
established by a direct division of the area in dispute 
proportional to the respkctive lengths of the coasts 
belonging to the parties in the relevant area ,. . ." 

351 I.C.J. Reports 1985, p. 42, para. 5. 
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3.75 The principal feature of propbAi~na~ity is, of course, fhai it relates to 

space but not to location. In other words proportionality as such 
.' -'." ' i.,, . , j,;:,; , , 

cannor produce a delimiiation. ~he-lüdicial  practice has been, wirh 

some exceptions, to use propo~~tionality as a facror, rhe functiun of 

which is to check u posbeviori that a delimitation based upon the 

standard criteria of equity does not produce an unreasonable 

disproportion between the areas: see Weil, op. cit., pages 79, 237- 

238. 

3.76 In the first place, the precise formulation of the basic principle is to 

be established first. Thus, in the North Sea Conlinentu1 Shelfcases, 

the Court described rhe proportionaIiry 'factor' as foIIows: 

"A final factor to be taken into account of is the eIement 
of a reasonable degree of proportionality which a 
delimitation effected according to equitable principles 
ought to bring about between the extent of the continental 
sheIf appeflaining to the Stares concerned and the Iengths 
of their respective coastliries. - these being measured 
according tu their ~eneral  direction in order to establish 
the necessaw balance between States with strai~ht, and 
those with markedlv concave or convex coasts, or to 
reduce vew irrenular coastlines to their truer 
pro~orfions."352 (emphasis supplied) 

3.77 In the same case the Dispositif, pparagraph 101 (D)(3}, addressed the 

same issue in similar language: 

"the eIement of a reasonable degree of proport iunaIit y, 
which a de1 imitation carried out in accordance wirh 
equitable principles ought to bring about between the 
extent of the continental shelf areas appertaining to the 
coastal State and the lenath of its coasts measured in the 

3 52 LC.J. Reports 1959, p. 52, para 98. 

227 



peneral direcrion of the coas tI  i ne, accoti nt bei 11g tü ken for 
this purpose of the effects, actuaI or prospective, of any 
orher continental shelf -'&limitation between adjacent 
States in the sarne regiori.'::(ernphasis supplied) 

3.78 Tlrese fomriIations wese subsequently referred tu by the Court in rhe . I 

LibydM~lra Cmrfinental Sheg case (see I.C.J. Reports 1985, p.43, 

para. 55) and in the Jan ~ a ~ e n  case (see I.C.J. Reports 1993, pp.67- 

68, para. 66). 

3.79 In cenain geographica1 circnmstances the issue of proportionalit y, in 

terms of a significant disparity in coastal lengths, rnay constitute a 

relevant circumstance. Thus, in the context of a single maritime 

boundary for- the continerifal shelf and fishery zones, the Chamber in 

the Gulfoj'Maine case obser-ved: 

"a maritime delimitation can ... not be established by a 
direct division of the area ' in  dispute proporrional ru rhe 
respective Iengrhs of rhe coasts beIunging tu the parties in 
the relevant area, but it is equaIIy certain thar a substantiai 
disproportion to the lengths of those coasts that resulted 
from a delimitation effected on a different basis would 
constitute a circumstance calling for an appropriate 
corre~t ion. ' '~~~ 

3.80 In the L i b y f i l t u  case the issue of proportionality (in terms of 

coastal lengths) was a 'relevant circumstance' : see I.  C. J. Reports 

1985, page 49, paragraph 67. In this context the Coun useci a 

353 Delimitation of the Maritime Boundnry in the GuLj of Muine Area. 
Judgmen f ,  1. C.J. Reports 1984, p. 323, & .  para. 185. 
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standard of 'a very marked kfkrence in  coastal lengths' in order to 

bring the relevant circumstance into play. As the Court explains: 
. ,  

* I I  
, . . .  

". . .; the1.e remains however the verv marked differ-ence in 
lennths ai the reIevant coisfs of the Parties, and the 
element of the considerable distance between those coasts 
referred to by both Parties, and to be examined below. In 
connection with Iengths of coasts, attention should be 
drawn ru an imporrant distincrion which appears to be 
rejecfed by MaIta, beiween lhe relevance of cuastal 
lengths as a pertinent cir-cumstance for a delirniration, and 
use of those lengths in assessing ratios of proportionality. 
The Court has already examined the role of 
proportionality in a delimitation process, and has also 
referred to the operation, ernpioyed in the Tunisia/Libya 
case, of assessing the ratios berween Iengrhs of coasrs and 
areas of conijnerrtal shelf aftribrrted on the basis of those 
coasts. It has been emphasised that this latter operation is 
to be emplayed solely as a verification of the 
equitartbleness of the result arrived at by other means. Tt is 
however one thing tu empIoy proportionali ty caIcr11at ions 
tu check a result; i t  is anothw thirrg to take note, in the 
course of the deIirnitation process, of the existence of a 
very marked difference in coastal lengths, and to attribute 
the appropriate significance to that coastal relationship, 
withorrt seeking tu define it in quantitative terms which 
are onIy suited ru the ex post assasrnent of relatirtnships 
of coasr tu area. The two operarions are neither mutually 
exclusive, nor so cIoseIy identifieci with eûch other tl-iat 
the one would necessarily render the other 
supererogatory. Consideration of the comparability or 
otherwise of the coastal lengths is ü part of the procas of 
determining and equitabie boundary on the basis of an 
initial median line; the tesr of a reasoriable degree of 
proportionaiity, on the other. hand, is one which can be 
applied to check the equitableness of any line, whatever 
the merhod used to arrive at that ~ i n e . " ~ ~ ~  (emphasis 
added) 

354 - - ~brd., p. 49, para. 66. 



3.81 This principIe involving rhe disparjty in rhe Iengths of the relevant 

coasrs of the parties was recognized and applied by the Court iii the 

Jan Mayen case, as in the following passages from the Judgment: 

"65. It is of course this prima facie equitabie character 
which constitutes the reason why the equidistance 
method, endorsed by Article 6 of the 1958 Convention, 
has played an important part . in the practice of States. 
The application of that method ro delimitations between 
opposîte coasrs produces, iri most geagsaphical 
circrrmstances, an equitabIe resrilr. There are however 
situations - and the present case is one such - in which 
the relationship between the length of the relevant coasts 
and the maritime areas generated by them by application 
of rhe equidistance rnethod is so dispropartio~~ate thar ir 
has been fou~rd necessary. tu rake this circumstance intu 
account in order to ensure an equitable solution. The 
frequent references in ' the case-law to the idea of 
proportionality - or disproportion - confirm the 
importance of the proposition that an equitable 
delimi ration rnust, in such circurnsrances, take inro 
acconnt the disparity b'etween the respect i ve coastal 
Iengrhs of the relevant a ~ a . " ' ~ ~  

"68. A delimitation by the median line would, in the 
view of the Court, involve disregard of the geography of 
the coastaI fronts of eastern Greenland and of Jan Mayen. 
If is not a question of deterrnining the equitabIe nature of 
a delimitation as a fun&ion of the ratio of the Ierigths of 
the coasts in cornparison with that of the areas generated 
by the maritime projection of the points of the coast (cf. 
Contineatcsl Shelf (Libyan ' A  rab JumahiriydMalta ), 1. C.J. 
Reports f 985, p.46,  ara. 59) nor of "rendering rhe 
situation of a State with an extensive coastIine sirnilai- ro 
that of a State with a resrricred coastlirre" (Norsh Seu 
Continental ShelJI I. C. J. Reports 1969, pp. 49-50, para. 
91). Yet the differences in length of the respective coasts 
of the Parties are so sigriificant that this feature must be 



?::. -:.-,. 
r , ': , ' j.;;. - - - ' 

, ; II.. ,..!:: ; -.:??$ 1;: - . --,<-:!.iJ . 

taken into considemthfi. during the delimitation 
aperation. It should be recalled that-in the Gulfof Maine 
case the Chamber., considered ~ h a t ,  a ratio of 1 ro 1.38, 
calculated in the 'Gulf of  ai& 'as defined by the 
Chamber, was sufficient to justify "correction" of a 
mcdian Iine delimitation (I.C.J. Reporfs 1984, p.336, 
paras. 221 -222). The disparity between the Iengths of 
coasts thus constitutes a special circumstance within the 
meaning of Article 6, paragraph 1, of the 1958 
Convention. Similarly, as regards the fishery zones, the 
Court is of the opinion, in view of the great dispariry of 
the  Iength of the coasts. that the application of the median 
Iine Ieads to rnanifestly i nqu i  tiible resul ts.' 
'69. It follows that, in the Iight of the disparity of coastal 
lengths, the median line should be adjusted or shifted in 
such a way as to effect a delimitation closer to the Coast 
of Jan Majre~i. Tt should, however, be made clear chat 
taking account of the disparity of coastal lengths does not 
mean a direct and mathematical appiication of rhe 
relacionship between the Iength of the coastaI fronr of 
eastern Greenland and that of Jan Mayen. As the Court 
has observed. 

"IF such a use of proporrionaIity were right, ir is difficult 
indeed to see what room would be Ieft for any other 
consideration; for ik w&Id be at once tlie principle of 
entitlement to continental shelf rights and also the method 
of putting that principle into operation. Its weakness as a 
basis of argument, however, is that 'the use of 
propurtionaIity as a rnethod in i fs own right. is wanting of 
support in the practice of States, in the pubIic expressiori 
of their views ar (in particular) the Third United Nations 
Conference o n  the Law of the Sea, or in the 
jurisprudence." (Continental Shelf (Libyun Arab 
Jamahiriyd Ma ha), I.  C. J .  Reports 1985, p.45, para. 
581'" "6 

3.82 The Court thus requires 'a very marked difference' in coastal Ienglhs 

or a 'great disparity' of the lengths of coasts. In the TunisidLibya 



Coatinentul Shelf case, the Court appI ied the tesr of proport ional i ry 

in the following manner: 

"The Court notes that the length of the coast of Libya 
frum Ras Tajoura. ta Ras Ajdir, rneasnred dong the 
coastline wirhout taking &count of srna11 inlets, creeks 
and lagoans, is approximarel y 185 kilometres; the Iength 
of the coast of Tunisii from Ras Ajdir to Ras Kaboudia, 
ineasured in a similar w&, and treating the island of 
Jerba as though it .were- a promontory, is approximately 
420 kiiometres. - ~ h u s  rhe relevaiit coastline of Libya 
stands iri the proportion of app&xiinately 3 1 :69 to the 
relevant coastIine of ~uh i s i a .  -11 notes frirther that rhe 
coastai front of ~ i b ~ a , '  qresented by a straight line 
drawn from Ras  ajoura: to Ras Ajdir, stands in the 
proportion of approximately 34:66 to the sum of the two 
Tunisian coastal frunrs ' reresented by a straight Iine 
dsawn from Ras Kabondia . .  ro the most westerly poi~rt of 
the Gulf of GabesJ 'and a secorid straight Iine from that 
point to Ras Ajdir. With r~gard tu sea-bed aseas, it ilotes 
that the areas of shelf below Iow-water mark within the 
area relevant for delimitation appertaining to each Srate 
following the method indicated by the Court stand to each 
other in appruxim&~y -thé.proportion: Libya 40; Tunisia 
60. This result, taking into accuunt a11 the relevant 
circurnstances, se-ems '.'to. the Court to meel the 
requirements of the tesfpf ~ropoctionality as an aspect of 

, , -  equity."3s7 

coastd differences in the fo110,wing paragraph: 

"Within the bounds ser by the Cour-i having regard tu the 
existence of da ims  af t h i l  States, explained above, no 
question aises of any Iîmit, set by rhose rlairns, lo the 

357 1. C. J.  Reports 1982, p. 9 1, para. 1 3 1. 
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relevant coasts oi ~aln:'~?8 be taken inro considerarion. 
On the Libyan side, Ras Ajdir, the terminus of the 
frontier with Tunisiai! must clearly: be the starting point; 
the rneridian 15" 10'E which has been found by the Court 
to define the Iimi ts of the area in which the Judgment can 
operate crosses the coast of Libya not far from Ras 
Zunuq which is regardcd by Libya as the Iirnit of the 
extenr of its rzlevanr coast. If the coasts of Mal ta arid the 
coast of Libya from Ras Ajdir to Ras Zumq are 
compared, it is evident that there is a considerable 
disparity between their lengths, to a degree which, in the 
view of the Court, consti tu tes a relevant circurnstance 
which shouId be reflectcd in the drawing of the 
delimitation Iine. The coast of Libya fr-orn Ras Ajdir to 
Ras Zumq measured foIIowing ifs general direction, is 
192 miles long, and the coast of Malta to Ras il-Wardija 
to Delimara Point, following straight baselines but 
excluding the islet of Filfla, is 24 miles long. In the view 
of the Court, this difference is su great as to jiistify the 
adjustrnent of the mediari Iirle su as tu attribute a Iarger 
sheIf area tu Libya : the degree of such adjustment does 
not depend upon a mathematica1 operation and rernains tu 
be e~arnined."~~' 

3.84 The question of the disparity of lengths of coasts was also the subject 

of examination in the Jan Mayen case: 

"A first factor of a geophysical character, and one which 
has featured most prominently in the argument of 
Denmark, in regard tu buth coritinental sheIf and fishery 
zone, is the disparity or disproporzion between the Iengths 
of the "relevant coasts", defined by Denmark as rhe 
coasts lying between points E and F on the coast of Jan 
Mayen, and G and H on the coast of Greenland, defined 
as explained in paragraph 20 above. The following 
figures given by Denmark for the coastal lengths have not 
been disputed by Norway. The Iengths of the coastal 

358 1. C.J. Reports 1985, p. 50, para. 68. 



fronrs of Greenland and Jari Mayen, defined as straight 
lines between G and H, and between E and F, are: 
Greenland, approximateiY 504.3 kilometres; Jan Mayen, 
approximately 54.8 kilometres. If the distances between 
G and H and between E and F are measured along the 
successive baselines which generate the rnedian line, the 
total figures are approximatel y 524 kilometres for 
Greenland and approximitely 57.8 kilometres for Jan 
Mayen (see sketch-rnap' N0.2, p. 80 beIow). Thus the 
ratio between the cotisr ' uf Jan Mayen and thar of 
Greenland is I to 9.2 un the basis of the first calculation, 
and 1 to 9.1 on the basis 'of the s e c o r ~ d . ~ ~ ~ ~ ~  

3.85 In the Jan Mayea case, the bases on which the adjustment of the 
I 

median Iine was made weii complex and it is not necessary to 

eIaborate upon this aspect of the matter. 

3.86 The pertinence of this jurisprudence for present purposes must now 

be considered. It will be obvious to the Court that the cases 

concerning islands or isIarid States Iy ing opposite Iong coast States 

have no bearing upon the issves of deIimitation presenrIy befose the 

Court. In these cases the disparity in the lengths of the coasts of the 

'long coast' state and the coast of the island opposite was very 

substantial indeed. The LibyaLMalta and Jun Muyen cases can thus 

be set aside. 

3.87 TIie TunisicdLibyd Cuntinenra{ Shetf case is, in geographical terms, 
4 r 

nor very sirnilar to the +ituation presented in the present case. 

However, the coastal relationship has a certain analogy to the 
, '  

relationships of the mainlaid coasrs of Nicaragua and Colombia. 111 

the key pasagraphs of the Judgment (paras. 130-131) the Court 

insists on establishini a le&l relationship between the coasts of 

Tunisia and Libya, eveii Ghen  the coasral fronts were in an 

3"I.C.J. Reporfs 1993, p. 65, para. 61. , 
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essentially oblique re~at ion.~~~?hkre is some similarity here to the 

concepr of frontal opposition wllich is referred to by the Chamber in 
. . 

,. ,,, . , :: -. - . .* <,;,,:,: 
the Gulf of Moine case: S& above, paragraphs 3.1 8-3.20. 

3.88 In the Gulfof Maine case the decision of the Chamber involved a 

highly specialized set of circumstances, which related to the 

intersection of the coast at the back of the Gulf by the Iand buundary 

berween Canada and the United States. In these unrisrra1 

circumstances the Chamber decided tu correcr thé rnedian Iine by 

means of a 'small transverse displacement' of the second (or central) 

segment of the delimitation line: see I.C. J.  Reports 1984 pages 334- 

337, paragraphs 217-222, and see paragraph 222, in particular. The 

precise poIiticaI geugraphy of the case now in front of the Court is 

entireIy differerit, and it was the poIirica1 geugraphy of the Gulf, 

rather than rhe Iengths of cciasts as such, on which the Chamber 

relied. 

3.89 Of the various cases, the TuaisidLibyu case i s  the most similar in 

geographical terms. In that case the relevant coastline of Libya 

stands in the propoflion of 3 1169 tu rhe relevant coastline of Tunisia. 

In terrns of coastaI fronts the proportion becornes 3456 (see above 

para. 3.82). The sea-bed areas involved wirhin the  areas r+eIevant for 

delimitation appertaining tu each Srate rhus srand to each other in the  

proportion: Libya 40; Tunisia 60. And the Court concluded: 

"This result, taking into account al1 the relevant 
circumstances, seems to the Court to meet the 
requirements of the test of proporcionality as an aspect of 
equity.w360 

360 I.C.J. Reports 1982, p. 91, para. 131, 
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3.90 In the present case, the coastal frontages do not exhibit 'a marked 

differcnce in coastaI IengtIis', -and tl~e t a t  of proportionality, as a 

relevant ci~.cumstance or .. otherwise, . does not reveaI any necessity for 

correction of the median lîne. 

3.9 1 The interests of other Srares in rhe regiori do not constitute a reIevanr 

circrrmstance in the proper rneaning of the term. As Professor Wei1 

ex plains: 

"Taking account of de!irnitations affecting third States 
thus covers two concepts and two approaches which 
should be carefully distinguished: On the other hand, i t  
may lead the court to' limit its decision so as not to 
encroach upon future delimitations affecting States not 
party to the case. On the other hand, it may lead the court 
tu extend its investigation to geographical facts f;iHing 
outside the dispure befori it. In the first case, il is the 
exteni of the judicial fri?ction which is at issrre. In the 
second, i t  is t he  determinatîon of the reIcvant toasts and 
the area of delimitarion. Ih neither case is the putpose of 
taking other delimitations into account to test the 
equidistance l i y .  In shoi ,  therefore, it is not a relevant 
circurnstance in the proper~rneaning of the term.""' 

3.92 Two points shouId be emphasized. , . In the fîrst place, the assessrnent 
, - 

of the ove1-aI1 coastal reiatiu~ishi~s berween Nicaragua and Colornbia . . , -  

is nor aiiected by the e x i ~ f ~ n ' ~ e  of the clairns of third Stares, as the 

Court stated in its JudgmeFt in the Libya/Malba case, I.C.J. Reports 

1985, pages 49-50, paragraph , . 68 (see above, para. 3.17). And, 

secondly, the only consistent I;rinciple to emerge from the case law 

i s  the principle that the Court lacks the cornpetence to make 

361 The Law ~JMaririmne DeIimitnr@n - Re&crions, Cambridge, 1989, p. 255. 
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determinations which rnay afpekt the clairns of third States. It rnust 

be obvious that such an inhibition does not involve a recognition by 
:,i' ..r !*,,? 1 i 

the Court of the fegal validity of the third Stak clairns. 

IX. The Delimitation in the Region of San Andres: the Nicaraguan 

Position on the Basis of Nicaraguan Title 

3.93 The purpose of this section of the Mernorial is to examine the 

maritime deIimiîation appIicable on the basis of Nicaraguan titIe fo 

the San Andres and Providencia group of islands. The basis of 

Nicaraguan title. has been elaborated upon in Chapter 1 above. 

3.94 The relevant islands, San Andres and Providencia are, respectively, . 

105 narttical miles and 125 nautical miles from the Nicaraguan 1 
~nainlatid Coast. In addition San Andres and Provideticia are, 

respectively, 385 ~rarrtical rniles and 384 naritical miles from the 

Colombian coast at Cartagena. The coastal fronts of San Andres and 

Providencia are 7 and 4.5 nautical miles respectively in relation to I 

the coast of Nicaragua which is approxirnateIy 250 nauticaI miles in 

Ierigth. 

3.95 The relevant data show that both San Andres and Providencia faIl 

within the cunti~rental shelf of Nicaragua and within its exclusive 

economic zone. 



C .  THE SAN  DRE ES GROUP: ITS RELATION TU THE MEDIAN LINE 

DIvrsroisi. OF THE AREA OF DELIMITATION . . 

3.96 On the basis that the San Andres group falls under the sovereignty of 
i ; i  

Nicaragua, ahe issue which then arises is, w h a  effect does the group 

have on the median iine division of the overall delimitation ares 
1 

between the mainland coasts of Nicaragua and Colombia? In 
. . 

principle, the solution based ppon equidistance, and the principle of 

equal division, would apply and the sovereignty of Nicaragua would 

not have any effect on rhe delimitation between the mainlands of 
- ,  

Nicaragua and Colombia. . 

X. The Delimitation in the Region of San Andres: the Nicaraguan 
' I .. 

Position on the Basis of the AIIeged Colombian TitIe 

3-97 The puryose of the present section . . . of the Mernorial i s  to examine the 
,. , 

maritime delimitation on the , , hypothesis of an alleged Colombian 

title to the San Andres and i .. Providencia group of islands. The 

Colombian asselTion of title ii, course, contested, and the basis of 

Nicaraguan title has been elabbrafed upon in Chapter I above. 

3.98 In the opinion of the Government of Nicaragua the isIands of San 

Andres and Providencia shou1.d be enclaved within the continental 

shelf areas appurtenant to Nicaragua and the exclusive econornic 



; f 
zone of Nicaragua, and acdorded a territorial sea enritlement of 

twelve nautical miles. A number of key elementç in  the geographical 
, 1 1 1  'I 

I '  .' .:. . 

and Iega! framework justify this Tom of delimitation as the 

appropriate equitable solution. These elements w iII now be 

C. THE SAN ANDRES GROUP DOES NOT FORM PART OF THE COASTAL 

3.99 The various parts of the San Andres group are between 360 and 385 

nautical miles from the nearest part of the Colombian mainland. The 

principal island is 7 nautical miIes Iong and 1.7 nauticaI m i l s  broad 

(al is widest poinr). The rnainIand coast of Clulornbia oppusite the 

mainland coast of Nicaragua is approximatel y 400 nautical miles 

long. By comparison the coast of Nicaragua is approximately 250 

rniIes Iong. For purposes of deIirnitation by a median Iine, the points 

conrribriting ta a median Iine spread uver a Jonger distance on the 

Nicaraguan coast than on that of Colombia. As the Court pointed in 

the LibydMalta case: 

". ..if is by Imans of rhe maritime front of rhis landmass, 
in arher words by its coastal upening, thar this territorial 
sovereignty brings irs continental sheif rights into 
effect.. . The juridical link between the State's territorial 
sovereignty and its rights to cettain adjacent maritime 
expanses is established by means of i ts ~oas t ."~~ '  

3.100 It is evidenr that in the context of the coasraI relationships, the San 

Andr-es group can oilIy have a minimal role in gener-ating maritime 

rights. 



D. THE PREDOMNAW T ~ R E S T  OF NICARAGUA LN THE RELEVANT AREA 

3.101 Nicaragua i s  the major riparîan State in this part of the Caribbean. 
> . r  

San Andres and its dependencies lie within the exclusive econornic 
, . . '  

zone of Nicaragua and are situated within the areas of continental 
-.. 

sheIf appurrenant IO Nicaragua. San Aridres is 105 nauticaI miles 

frorn the maidand coisr of Nicaragua. Mureuver, there are other 
, , 

Nicaraguan possessions in the vicinity , including the Corn Islands. 
, , , , 

3.102 There is a certain analogy kith the situation relating to fhe Channel 

Islands in rhe Anglu-Freilch Cpntinenral Shetf case. There the Con rr 
. , 

"As IO the conclusion tu be drawn from those 
considerarions in connection with the delimitation of the 
continenta1 shclf, the Court rhiriks it sufficient 10 say that, 
in its view, thev tend to évidence the riredominant interest 
of the French ~ e p u b l i c  ' in the southem areas of the 
Enplish Channel, a predominance which is also stronglv 
indicated by irs riusition las a riparian Srate alonn the 
whole of the ~hanne1's Soith c o a ~ t . " ~ ~ ~  (ernpkasis added). 

, .' . . 

3.103 Whilst the geographical situation in the western Caribbean i s  not in 

al1 respects parallel, the pred~rninance of the rnaiiiland coast oi  
- .  

Nicaragua is sufficienfy evidènt. The significance of the factor of 

predorninant interest is , recognized I by Judge David Anderson in his 

commentary on the Anglo-French case in the compendium of 
' . 

practice edited by Charney and Alexander, International Maritime 

Boaildaries, VoIume II, page 1735 at page 1744. He refers ru 'the 

363 International h w  Reports, Vo1.54, p. 98, para. 1 88. 
,, , 
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predorninant French posirion - dong the southern coast of the 

Channel'. 
,, , <, ',#[ tc.4. > <  : 

3.104 To allow the San Andres group to have a significant maritime 

extension of any kind would involve setting aside the principle or 

factor- of proportionality- The reIevant principles have been set forih 

by the Court of Arbitrafion in rhe Anglo-French Continent~f Shelf 

case in the following passages of the Award: 

"197. The Court refers to the presence of the Channel 
Islands close tu the French coast as constituting a 
circurnstarrce crearive of inequiry, and a "special 
circurnstance" within the meaning of ArticIe 6, mereIy 
prima facie, because a ddirnitation, tu be "equitable" or 
"justified", must be so in relation to both Parties and in 
the light of al1 the relevant circumstances. The United 
Kingdom, moreover, maintains that the speci fic features 
of the Channel Islands region militate positively in favour 
of the deIi~nitation it proposes. Ir invokes the pariicular 
charactcr of the Channel Islands as not rocks o r  islers but 
populous islands of a certain poIiricaI and economic 
importance; it emphasises the close ties between the 
islands and the United Kingdom and the latter's 
responsibility for their defence and security; and it 
invokes these as caIIing for the continentai sheif of the 
isIands tu be Iinked to that of rhe United Kingdorn. 
Above all, it stresses rhat at best it i s  onIy in the open 
waters of the English Channel ru rheir Wes t  and nurrh rhat 
they have any possibility of an appreciable area of 
continental shelf. In the light of al1 these considerations, 
it submits that to divtde this area to the West and riorth of 
die islands between the Channel Islands and the French 
RepubIic by the median Iine which it proposes does not 
involve any "disproportion or exaggeration,"' 



' 199. The Court considers that the primary element in 
the present problern is the fact that thc CkanneI Islands 
regian hrms part of the English Channel, throrrghout the 
whole length of which 'the Parties face each other as 
opposite States having almost , equal coastlines. The 
problem of the Channel. Islands apart, the continental 
shelf boundary in the ' Channel indicated by buth 
cusrornary law and Article 6, as the Court has previously 
sraied, is-a median .lin{- & m i n g  from end to end of the 
ChanneI. The existenie of the  Channel Islands ciose tu 
the French coast, if per'mitted to divert the course of that 
mid-channel niedia; 1ine:'effects. a radical distortion of 
the boundarv kreative.:'of ine'quity. The case is quite 
different frorn that of s k l l  islands on the right side of or 
close to the median ljne;.and it is aIso qui  te differenr fro~n 
the case where numeroysl islands stretch out one after 
another Iong distances! - from the rnainIand. The 
precedents of semi-enclaves, arising out of such cases, 
which are invoked by ,the' United Kingdom, do not, 
therefore, seem to the &urt to be in point. The Channel 
Islands are not only "un' fhe kronp, side" of rhe mid- 
Charinel median Iine but -whollv detachecl ~eo~raphicaIIy 
from the United Kingdom?~:(ernphasis a d d e d ~ . ~ ~  

- . .... 
I .  . 

, : ,  ' 

3.105 In the light of these considerations, , L the position of the San Andres 
I .' 

group can be appreciated: 

First: The presence of the Sa? Andres group relatively close ro the 

Nicaraguan coast, and within the continental shelf areas and 
, , 

exclusive economic zone gf . ,Nicaragua, , constitutes a circurnstance 

creative of inequity (see par?. . . 199 quoted above). 

Second: If the San Andres , Group m . !  is not enclaved, this would result 

in a disproportion in the maritime areas as between Nicaragua and 

Colornbia (see para. 198 of the Award in the Anglo-French, case). 

3M Iniertzniionnj Law Repris, Vol. . . 54, pp. 1 0 1 - 1 02. 



... ' ><*. ->, 
Third: The existence of ~ f &  San Andres group close to tlie 

Nicaraguan coast, if permitted to djvert the course of the median line 
t, u L\ :, <: <,PL 7 ,.? 

between the two rnainlands, woirld effect a radical distortion of the 

boundary creative of ineqiri ty (see para. 199 quoted above). 

Fourth: The San Andres group is not only 'on the wrong side' of the 

median line but wholly detached geographically from Colombia (see 

para. 199 quoted above). 

3.106 ExampIes of Fu11 enclaves are rare: see LegariIr and Hankey, in 

Charney and Alexander (eds.), op. cit. Volume 1, pages 212-213- 

Apart frorn the enclaving of the Channel Islands, the only other 

example is the Australia-Papua-New Guinea Agreement of 1 8 

Decernber 1978 (Limifs in the Seos, No. 57). This latter delimitation 

is very cornplex and reflects highly speciaIized geographical and 

cultural desiderata. 

3.107 The rarity of full enclaving simply reflects the fact that the 

geographicaI circrirnstances do not often cal1 for a full endave. 

However, the pracrice of both ericIaving and semi-enclaving is 

recognized in the doctrine without reservation: see, for example, 

Weil, The Law of Muritirne Delimitation - Reflections, 1989, pages 

52, 230,273; Legault and Hankey, i n  Charncy and Alexander {eds.), 

op. cit, Volume 1, pages 21 2-213, Ltrcchini and Vcelckel, Droit de la 

Mer, Volume II, pages 145- 147; Evans, Relevant Circumstutaces and 

Maritime Delimitation, 1 989, pages 149- 150. 



3.108 The pusirion in tcr~ns of practice is described in authoritative terrns 

by Legarilt and Hankey: 

"Another rnethod, which niay be us& independently or in 
canjunction wit h some uther method such as quidisiance 
is 'enclaving': that is, aitributing a maririme belr ro an 
islarid by means of a buirndary consisting of arcs of 
circles drawn from appropriate headlands. This method 
invariably results in a reduced area of maritime space for . ., .  
the state whose island is enclaved, relative tu what that 
srare wouId have obtained if the island had been used as a 
basepoint in drawing an equidistant line. 

- 1  ' 

The enclaving rnethod can produce either a full enclave, 
where the maritime belt'iccorded to the island i s  wholly 
çeparated from the affshoie zone of the mainland coast of 
the state to whicli the island belongs, or. alternatively, a 
semi-enclave, where tb maritime zone apperiainiiig fo 
the island rnerges wi th -the ,har i  time zone of the mairrland 
coast. The semi-enclave- effect occurs when the island is 
çituated on or close to the . , equidistant line. 

. , <' . , 

Although. in principle, enClayes may be of any breadth, 
in practice thcy have incariabIy been 3 or 12 miles, 
representing the breadth .of the terri turia1 sea, or 13 miIes, 
to aIIow ail additional ' mile of econoinic zone or 
continental shelf bey ond .. the , territorial sea. 

, . 

Examples of full enclaves are fourid in the Australia- 
Papiia New Guima agree-ment oi 18 Decernher 1 978 (No. 
5-31 and the 1 977 ~ n ~ l r î l ~ ~ e h c f r  Con tilrrntai SheEf aw ard 
(No. 9-3). In the,. Australia-Papua New Guinea 
agreement, twelve ~us t r a l i an  islands lying close to the 
coast of Papua , New Guinea were accorded 3-mile 
territorial sea enclaves. ,In ,the Aaglo-French award, the 
British Channe1 Islands, which lay within 12 miles of the 
French coast, were accurded 12-mile encIaves ( 3  mile of 
territorial sea and' 9 miles of continental sheIF and 
contiguous fishing zo~ie).'':~~ 

365 Legault and Hankey, op. cit., Vol. 1, pp. 212-213. 



must depend on the geographical and political circumstances in each 
,; 2.;: : 1  iu *;,,. ... 

case. There is, however, some evidence of a tendency in the State 

practice to deny a continental shelf entitlement to relativeIy small 

islands in order to avojd a distorting effect upon adjacent shelf areas. 

The Agreement betwee11 ItaIy and Tunisia signed on 20 Airgirst 

197 1, reIat ing to the deIirni tation of the continental shelf, accorded 

semi-encIaves tu certain ItaIian îsIands, as follows: a 12 nrn zone for 

Lampione, and a 13 nm zone for Pantelleria, Lampedusa and Linosa: 

see: Limits in the Seus, United States Department of State, No.89, 7 

January 1980; and Charney and Alexander (eds.), Volume TI, pages 

161 1-1625. 

3.1 10 A similar approach can be seen in the Award of the Court of 

Arbitration in the Dubai-Sharjah case. The critical passage of the 

Award reads as follows: 

"[This Court] has corne to the conclusion that to allow to 
the island of Abu Musa any enlitlement tu an area of the 
conririenta1 shelf of the Gulf beyand rhe extc~rt of ifs beIt 
of terrirorial sea would indeed produce a distortirig effect 
rlpon neighhouring sheIf areas. The appIication of 
eqrrirable prir~cipjes here, su as ro achieve a limitation thar 
is a function or reflection of the geographical and other 
relevant circumstances of the area, must Iead to no effect 
being accorded to the island of Abu Musa for the purpose 
of plotting median or equidistancc shelf boundaries 
between i t  and neighbouring shelf areas. We are 
concerned in rhis Award, of course, only with the 
continental shelf boundary between the Ernir+aates of 
Dtibai and of Sharjah. The tuta1 area of sea encIosed by a 
12 miIe Iirnit of temirorial sea around Abu Musa has been 
calculated (by the Court's hydrographer) tu amount tu 
544.5 square nautical miles, which includes an area of  
some 18.5 square nautical miles where the territorial sea 
boundary of the island proceeds in an arc beyond point E 



on the Chart, which intersects a (notional) extension of 
the laterai equidisrance linF. The c1airn of haIf-effect for 
the isIand ultirnateIy adbanced by the Government of 
Sharjah in the ~leadi& qbefore the Cotin would have 
added a further 133.8 &$are naurical miles to that area; 
this, iii the view of the, Court and in the light of the 
considerations advetied to 'earlier, would have produced a 
disproportionate and exaggerated entitlement to maritime 
space as between the Parties t~ the present dispute. To 
give no effect to' the con~nental shelf entitlement of the 
island of Abu Musa &?id preserve the equities of the 
geogiaphical situation - &id kould be consistent, for 
example, w ith comparabl~ regiona1 pract ice as appIied to 
the islands of ~ l - ' ~ ; a b j ~ a h  and Farsi in the Saudi 
Arabian-Iranian agreement of January 1969, and Dayinah 
in the Abu ~habi-~atar-aiFernent  of March 1969, where 
the continental shelf rights of islands were limited to 
coincide with their re$ective territorial waters, but not 
used as base points for.,  the purpose of constructing 
median or equidistance boundaries in respect of the 
continental shelves between upposi te or adjacent 

0 - .   tat tes."^^ ' 

I "  

3.1 11 The parallels with the situatiqn of the Channel Islands are striking, 
. , 

and the decision in the Anglu-French case in respect of the n~ethod 

of encIaving h a  not atrracicteg any criticism. The situarion of the 

Andres group generates indicarions that these is herc aii even 

srronger case fur enclaving. 
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3.1 12 The facts speak for themselves in this respect: 

Population: In 1985' -tkê 'po~ulatiofi 6f San Andres and Providencia 

was 35,936. In 1977 the ChanneI IsIands had a popuIarion of 

1 30,000: see the Decision of 30 June 1977, paragraph 17 1. 

Area: San Andres and Providencia have an area of 8 and 6 square 

narrtical miles respectively. The Channel Islands have an area of 75 

square miles. 

Distance from the respective mainland's: San Andres and 

Providencia lie respectively 385 and 384 nautical miles from the 

mainland of Colombia. Guernsey, Jersey and Alderney Iie 

respectively 55, 70 and 45 riautical miles frorn the mainland of the 

United Kingdom. 

General fength of  the coasts of the islands measured as one strainht 

Iine segment for =ch isIand: San Andres and Pr.ovidencia have 

respectiveIy 7 and 4.5 naurical rniIes of coastal Iength whiIsr 

Guernsey, Jersey and Alderney have a coastal length respectively of 

9, 10 and 3 nautical miles. 

3.1 13 In the Iight of these cornparisons and in the Iight of the Iegal 

considerations set forth in paragraphs 3.107-3.1 10 above, it must be 

evident that the enclaving method alone represents the equitable 

solutiori. This is the solution dictated by the geographical and legal 

framework and which does not invu1 ve any 'disproportiwr or 

exagger-atiun' . 



XI. The Presence of SmaII Cays in the Maritime Delimitation Area 

3.114 The previoris sections of tbis Chapter addressed the maritime 
. ' .  

delimitation involving the mainland coasts of Nicaragua and 

Colornbia, including the weight to be iiccorded to the islands of San 

Andres and Providencia in such a delirnifation. The present section 
, , 

considers the weight tu be accordcd to a number of srnaII cays 

Iocated in the maritime a p  between the mainiand coasts of 
, , 

Nicaragua and Colornbia. ~ k i s  concerns certain srnall cays scattered 

throughout the western part of the delimitation area. The present 

secrion wiIl also deaI with the bank of Quitasuefio, which Ilas been 
. 

included in various insfnrments of relevance for the present 

proceedings. However, there are no islands on this bank, which have 
. .  ' 

maritime zones of their own. Before turning to the role of the srnall 

cays iri the maritime deIirniption, a shori description of the poIiticaI 

geography of fho& srnaIl c iys  and the bank of Qiiirasuefio is 
, , 

provided. 

B. P O L ~ ~ A L  . . GEOGRAPHY 

3.1 15 The continental shelf extending from the Central American mainland 

Coast is relatively shallow and there are numerous banks in this 

Some of these banks are close to the sea surface in Iarge 

areas and in some pIaces srnaII cays sit on top of them. The present 

'67 For an overview of the geography of the area concerned see also NM, Vol. 1, 
Figure III. 
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description of these banks ada kaYs Stans from the souihwest of the 

area of relevance for the delimitation and deals with al1 the banks 
. , :  '.. . - < ; ,: 

and cays Iy ing between Caps  de Albuquerque in the sonthwest and 

the bank of Bajo Nuevo in the northeast. 

3.1 16 The Cayos de Albuquerque are two small cays, Cayo del Norte and 

Cayo del Sur, which both are only a couple of hundred meters 

acsoss, and which are located on the east side of an isolated cura1 

bank. The appsoximate position of the Cayos de Albuquerque is 12" 

1 1 ' N, 8 1 O 50' W and they lie about 100 nautical miles to the east of 

the mainland of Nicaragua, 65 nautical miles to the east of the Corn 

Islands (IsIas del Maiz) and 20 nauticaI rniIes tu the south of the 

island of San Aridres. The distance to CoIombia is abolit 375 nauticaI 

miles. 

3.1 1 7 The Cayos del Este Sudeste are located at the position 12" 24' N, 8 1 O 

27' W, about 35 kiIometers tu the ncrrthcast af the Caycis de 

A1briquer.que on rhe suutheastern part of an isolateci bank. These cays 

include the Cayo del Este, Cayo Bolivar and Cayo Arena, none of 

which is more than a few meters high. The distance from these cays 

tu the mainIand of Nicaragua, the Corn IsIands (IsIas del Maiz) and 

the is1and of San Andres is respectively about 120, 90 and 20 

nautical miles. The distance to Colombia is about 360 nautical miles. 

3.1 18 The bank of Roncador lies about 75 nautical miles to the east of the 

island of Psovidencia and 190 nautical rniIes to the east of rhe 

mainland of Nicaragua, at an approximate position of 13" 34' N, 80" 

û4' W. The distance of the bank of Roncador to Colombia is about 

320 nautical miles. The on1 y cay on this bank, also called Roncador, 



is Iocated on the northern part of the bank and is cornposed of ~ a n d  

and corals. - . 

3.1 19 The bank of Serrana is an extensive area wi th dangerous shoals. Tt is 

about 20 miles in length and 6 miles wide and is about 45 miIes tu 

the north of the bank of Roncador. There are a number. of cays oIr 

this bank, inciudirrg North Cay and Southwest Crty. The bank of 

Serrana is located at the of 14" 24' N, 80" 16' W and lies 80 

nautical miles from Providencia, 145 nautical miles from Cayo 

Miskito and 1 70 nauticaI iniles fmrn the mainIand of Nicaragua. The 

distance fo Columbia is about 350 nauticaI miles. 

3.120 The bank of Serranilla lies about 80 miles to the north of the bank of 

Serrana, at the position of 15" 55' N, 79" 54' W. The srnaII cays on 

Serranilla incIude Easr Cay and Beacon Cay, which are composed of 

sand and coral. The bank of Serranilla is located to the northeast of 

the mainland coast of Nicaragua, Cayo Miskito and the island of 

ProuidenRa. The distance of these coasts to Serranilla is respeaively 

200, 190 and 165 nauticaI miles. The distance tu Culombia is about 

400 nautical miles. 

3.1 2 1 The ban k of Bajo Nuevo lies due east of the bank of Serranilla, at the 

Iocation 15" 53' N, 79" 15' W, and is abour 14 miles long and 5 

 nil les wide. The musr prominent cay on Bajo Nuevo is Low Cay, 

which is just 300 rneters long and 40 rneters wide and i s  composed 

of coral fragments and sand and about 5 feet high. Low Cay lies at a 

distance of about 205 ,mutical miIes from Providencia and 

respectively 265 and 245 nauticaI miles from the Nicaragiran 

mainland and Cayo ~ i s k i t o .  The distance to Colombia is about 360 

nautical miles. 
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3.122 The present Mernoriai has 'ih8icared the basis for sovereignty of 

Nicaragua over al1 of , the . abovementioned cay s and consequently 
,,- . ,  -, 

' , .  
' . ^ .  . , -  .. . 

requests the Cour? tu declare ihat Nicaragua has a title to al1 of them. 

However, it cannor be excluded thar the Courr reaches differenl 

conclusions in respect of this issue. The present secrion wiII address 

the role of the cays in the maritime delimitation between Nicaragua 

and Colombia, taking into account the different outcornes that are 

possible in respecr of the question of suvereignty. Huwever, 

independently of the outcorne of the part of rhe psesenr proceedings 

concerning sovereignty, the position of Nicaragua is that al1 these 

cays are of such a minor significance that their role in the maritime 

deIirnitation has in any case to be Iimifed ro an absoIute minimum. 

Haw this is tu be achieved is set our below in subsection C .  

3.123 The bank of Quitasueno i s  situated between the Cayos Miskitos, the 

island of Providencia and the Bank of Serrana. The distance from 

Cayo Miskito, the main isIand in the Cayos Miskitos, to Quitasriefio 

is about 90 nautical miles, and tlie distance to Providencia is some 40 

nautical miles. The bank of Quitasue,io, as defined by the 200 meters 

isobath, extends about 34 nautical miles in a north south direction 

and has a maximum width of some 13.5 nar1tica1 rniIes. Nicaragua 

considers thal, as their are no  cays on the brir~k?~* it has no relevance 

for the maritime delimitation to be effected between herseIf and 

Colombia. No more would have to be said about Quitasueiio, were it 

not for the fact that Columbia in the past has taken an equivocal 

pusirion in respect of this bank. For insrance, in an Exchange of 

368 See, for instance, Sailing Directions (Enroute); Caribbmn Sea; VOL 2, Fiffh 
Editiorl (Defense Mapping Agency, 1995), p. 105; East Coasts of Central 
America and Gulf of Mexico Pilot; We~ te rn  Caribbeart Secl and the Gulf of 
Mexico fm Pmra Tirbi !O Cape Sable incli~cling Yucatari Channel; second 
etlition (Hydrographer af the Navy, 1993), p. 56. 



Notes in connecrion wirh the Treaty concerning rhe status of Quita 

Sueno, Roncador and Serrana . . of 8 Septernber 1972 berween the 

United States and Colornbia, the latter indicated that the 'physical 

status of Quita Sueno is not incompatible with the exercise of 

s ~ v e r e i ~ n t ~ ' . ' ~ ~  On the other. haid, the Unired States indicated its 

IegaI position to be that 'Quira Suefio, being permanently slrbmerged 

at high tide, is at the present time not subject to the exercise of 

s o ~ e r e i ~ n t ~ ' . ~ ~ ~  The United States . . gave a more detailed view on the 
, , 

status of Quitameno in a Note fi-orn tlie Secretary of State to the 

Nicaaguan Ambassadur in Wüshir?gton . . of 6 Decernber 197 1. This 
, . 

Note, responding to urgent demands from Nicaragua, which 

considered that the ?egqtiations between the United States and 

Colombia over Roncador, ~ e r ~ a n a  and Quitasueno affected its rights, 

observes rhat the United St&s Govemment haci investigared the 

1ratura1 condition of the Quitasuefio bank and had corne tu ~ h e  

conclusion that the batik w k  ppermanently submerged in high tide. 
I . '  

Therefore considered the Quitasueno bank as part of the high seas 

and nor subject ru arly cIaim of suvepignty by any State. 
. . 

3.124 Nicaragua cansistentIy sought to obtain an assurance from the 

United States that her title to the cays on the banks of Roncador and 

Serrana and her rights over the continental shelf, including the areas 

of these banks and that of Qui tasuenu wouId not be prejudiccd by rhe 

co~rclusion and ratification of the 1972 Treaty between the United 

States and Colombia. In response, the United States issued various 

369 See NM, Vol. II, Annex 33b TIAS 10 120. 
370 See NM, Vol. II, Annex 33a.TIAS IO1 20. .. . . , 





C. THE WEIGHT OF THE CAYS IN THE MARITIME DELIMITATTON BETWEEN 

NICARAGUA A N D  COLUMBIA 

3.127 Nicaragua holds that al1 of the cays concerned, due to their size, 

location arid other characterîsrics, du not have tu be accorded any 

weighr in esfablishing the mari tirne tjoundary between Nica~agua and 

Colombia. In case the cays are Nicaraguan, giving no weight to them 

implies that they are included in the maritime zones of Nicaragua 

generated by hcr other coasts. 

3.128 Any cay that were to be found tu be Colonibian has to be enclaved in 

the maritime zones of Nicaragua. As will be recalled, Nicaragua 

submirs that maritime delimitation law prescribes that the islands of 

San Andres and Providencia, 'if thcy wcre found tu be Culombian, 

have ru be enclaved in the maritime zones of Nicaragua by drawing a 

12 nautical mile limit around them. 

3.129 As far as the cays are concerned, even an enclavement in a 12 

1rautica1 mile Iimit would give them a disproportionate effect and 

ledd to an inequitab1~ result. This can be iiiusrrated by an example. A 

hypothetical island, consisting of  a single point, beyond 24 nautical 

miles from any other baseline, has a 12 nautical mile zone of over 

450 square nauticaI miles. This stands in sharp contract with a 

(mainland) coast, which îs formed by a stsaight Iinc. In this case, it 

takes a stretch of more than 37 nautical miles to generate the same 

area of territorial sea.375 As was set out above, almost al1 of the cays 

under consideration in this section are at more than 24 ~iarrtical miles 

from other coasts. Oniy a 12 nauticaI mile encIave aruund the Caps  

375 See also the illustration included , in , NM, Vol. 1, Figure IV. 
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weight tu be accordeci ro the very srnaII isIand of Qir'at Jaradah. The 

Judgrnent of the Court of 16 March 2001 observes in this 

connection: 

"21 9. The riext question 15 be consider-ed is that of Qit'ar 
Jaradah. The Couri obsenies that Qit'ar Jaradah is a very 
srnaII isIand, uninhabited and wi thout any vegetation. 
This tiny island, which-as the Court has determined (see 
paragraph 197 above)-cornes under Bahraini 
sovereignty, is situated about midway between the main 
island of Bahrain and the Qatar pcnins~~la. Consequently, 
if irs Iow-water Iine were.'ro be used for determi~ring a 
basepoinr in the constmctiun of the eqiiidisrance Iine, 
and rhis Iine taken as the deliniitation Iine, a 
disproportionate effect would be given to an 
insignificant maritime feature (. . .). 
In similar situations the Court has sometimes been led to 
eliminare the disproporrionate cffecr of srnaII isIands 
(see North Setr Cortbinenral Sheg f;.C.J. Rrporfs 1969, p. 
36, para. 57; Cmrinentaf Sheg fLibyan Arab 
Jumuhiriycr/Malta), Judgment, I. C. J.  Reports 1985, p. 
48, para. 64). The Court thus finds that there is a special 
circurnstance in this case warranting the choice of a 
delimitarion Iine passing imrnediateiy tu the east of 
Qir'at Jaradah. 
220. The Court observed earIier (see paragraph 216 
above) that, since it did not determine whether Fasht al 
Azm is part of Sitrah island or a separate low-tide 
elevation, it is necessary to draw provisionally two 
equidistance lines. If no effect is given tu Qit'at Jaradah 
and in rhe event that Fasht al Azm is considered to be 
pan of Sitrah island, the equidistance line thus  adjusred 
cuts through Fasht ;id DibaI Ieaving the greater part of i t 
on the Qatari side. If, however, Fasht: al Azm is seen as a 
low-tide elevation. the adjusted equidistance line mns 
West of Fasht ad Pibal. In view of the fact that under 
borh hypotheses, Fasht ad Dibal is IargeIy or rutalljr on 
the Qarari side of the adjusted equidistarice Iine, the 
Couri considers it appropriate to draw the boundary Iine 
between Qit'at Jaradah and Fasht ad Dibal. As Fasht ad 
Dibal thus is situated in the territorial sea of Qatar, it 
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falls for that reasan und&?he sovereignty of  that Siale. 
I...) 
222. Tüking accoùnt .of al1 of the foregoing, the Court 
decides that, from the point of intersection of the 
respective maritime Iirnits of Sarrdi Arabia on the one 
hand and of Bahrain and Qatar on the other, which 
cannot be fixed, the boundary wiII foIIow a norih- 
easterly direction, then immediately tilrn in an easterly 
direction, after which it wil l  pass between Jazirat Hawar 
and Janan; it will subsequently turn to the north and pass 
between the Hawar Islands arid the Qatar peninsula and 
continue in a northerIy direction, Iraving the low-ride 
elevation of Fasht Bu Thur, and Fasht aI Azm, on the 
Bahraini side, and the low-tide elevations of Qita'a el 
Erge and Qit'at ash Shajarah on the Qatari side; finally it 
will pass between Qit'at Jaradah and Fasht ad Dibal, 
Ieaving Qit'at Jaradah on the Bahraini side and Fashr ad 
Di baI on rhe Qatari side." 

The delimitation effected by the Court results in an area lying otily 

within 12 nautical miles of Qir'at Jaradah, which island falls under 

the sovereignty of Bahrain, being attributal to ~ a t a r . ~ ' ~  

3.133 The GlsinedGuinea-Bissau arbitration provides a further illustration 

of the fact that small islets may not be given a full 12 nautical mile 

territorial sea, even if this territorial sea does not overlap with the 

"' Tt can be noted that this area is wifhin 12 narrtica1 miles of the low-tide 
elevation of Fasht ad Dibal. However, in respect of this Iow-tide eIevation the 
Court, after a discussion of the status of low-tide elevations under international 
law observes: 

"209. The Couri, conseqrrentIy, is of the view that in 
the present case there is no ground for recognizing the 
right of Bahrai11 to use as a baseline the low-water Iirie 
of those Iow-tide elevations which are situateci in the 
zone of overlapping claims, or for recognizing Qatar 
as having such a right. The Court accordingly 
condiides rhat for the piirposes of drawjng the 
quidistance line. such low-tide elevations rnrrst be 
disregarded." 



territorial sea of other coasrs. The mari tirne borindary esrablished b y  

the Court of Arhitration granted the isIet of AIcatraz only a 2.25 

nautical mile maritime belt of territorial sea to the north. The Court 

of Arbitration found it equitable to grant Alcatraz a 12 nautical mile 

territaria1 sea to the wesr. Huwever, rhis cancession was made 

wirhout taking into accounf any regfs."' In orher words, even fo the 

west of Alcatraz, where it faces the open ocean, the Court of  

Arbitration considered that an quitable delimitation had to result in 

limiring the exte~rt of the territoriaI sea of Alcatraz. 

3.134 Statepr-acticeoffersabundantevidenceofthefactthat,inorderto 

arrive at an equitable result, an entitlement of one State that does not 

overlap with a similar entitlement of another State nonetheless can 

be crirtailed. This concems, for instance, any biIatera1 delimitation 

agreemenr that arrives at rhe outer Iimits of the maritime wnes of the 

States concerned at a point that is not equidistant from the relevant 

baselines of both  tat tes.^^' An example of such a delimitation is 

formed by the Agreement between the Government of Argentina arid 

the Government of Chile reIating to the Maritime DeIirnitation 

between Argentina and Chile of 29 Novernber 1984."~ The 

boundary runs along a meridian up to the outer limit of the exclusive 

econamic zones of both States. Article 7 of the Agreement provides 

that the Chilean excIusive economic zone is aIso bounded by this 

meridian in the area where it does not overlap with the exclusive 

economic zone of Argentina. An example of a territorial sea 

delimitation involving this issue is provided by the Protoc01 berween 

the Government of the RepubIic of Turkey and the Government of 

377 G ~ i n e d G ~ i r z e a - B i s m  arbitration, Award of 14 Febniary 1985, para. 1 1 1 a). 
378 For a graphic illustrating this siturition see NM, Vol. 1, Figure V. 
379 Law of the Sea Bulletin No. 4 (1985), p. 50. 



the Union of Soviet ~ociali~i'~e~ubiics concerning the Tei~irorial 

Sea Boundary between the Two St3te.s in the Black Sea of 17 April 
2 '  ' 1 .  

. ,+ ; 

1 973.380 A ~rot0col-~escrj~tjon381 drawn up in connection with the 

Protoc01 defines rhe rerritoriaI sea up ru a point thar is only within 12 

naurical miles of the basdine of Turkey, but beyond 12 nautical 

miles of the baseline of the former Soviet  nio on.^** 

3.135 Colombia herself has taken the position that no weight has tu be 

gîven to srnaIl isIets in connecrion witll the delimitation of her 

maritime boundary with Venezuela in the Gulf of Venezuela arid 

outside of the Gulf in the Caribbean Sea. Colombia borders the 

northwest entrance of the Gulf of Venezuela and Venezuela borders 

the  rest of the GuIf. The Iand bouridary between both Srates reaches 

the Gulf of Venezuela at CastiIIetes at the norihwesrern shore of the 

Gulf. At the entrance of the Gulf of Venezuela, beyond the 12 

nautical mile territorial sea of the mainland coasts of both States, lie 

Los Monjes, a nurnber of srnaII islers under rhe sovereignty of 

Venezuela. Los Monjes are Iocated 19 nau tical miIes from Colombia 

and 4 1.5 nautical mi les from the mainland of Venezuela opposi te the 

Colombian coast. Colombia has submitted that the maritime 

boundary berween herseIf and Venezriela has tu be an equidistance 

line between the rnairrland coasts, co~npIeteIy disregarding Los 

~ o n j e s . ~ ~ ~  Such an equidistance line places these Venezuefan islets 

380 UNTS Vol. 940, No. 1 4475. 
38 1 Protocol-Description of the Course of the Soviet-Turkish Sea Boundary Line 
between the Territon31 Seas of the Union of Soviet Socialist RepiibIics and the  

1 
I Republic of Turkey in the Black Sea of 1 1 September 1980. 
u 

382 J.I. Charney and L.M. Alexander, Internasional Maritime Bounhries, 
Dordrecht, 1993, p. 1682. 
383 See, for instance, the Letter of the Minister of Foreign Affairs of Colombia 
of 16 August 1987 fo this Ve~iezuelan corrnterpart (NM, VoI. II, Annex 43; or 



inside rhe maritime zones of Colombia, not according them any beIt 

of territor-iaI sea at 

3.136 In conclusion, Nicaragua holds that the maritime delimitation the 

Court is requested to effect should not give any weight tu the srnall 

cays scartered throug~~orrt rhe wesrern part of the delimitation area. In 

case the cays are Nicaraguan rhe cays are Iocated on the Nicaraguan 

side of the median line maritime boundary proposed by Nicaragua. 

In this case, the cays are included in the maritime zones of Nicaragua 

generated by her other coasts. In case any of the cays were forrnd tu 

be Colornbian, such cays wouId be simated o n  the wrorig side of rhe 

median line maritime boundary proposed by Nicaragua. In this case, 
, , 

the solution should be to draw a 3 nautical mile enclave around such 

cays. If the Court were to find that there are features on the bank of 

Quilasueno rhat quaIify as isIands under internationa1 law, in the 

maritime delimitation between Nicaragua and Colombia the same 

considerations as set out for the other cays concerned would apply to 

such islands. 

Note D.M. O1 851 of the Minisfer of Foreign Affairs of Colombia to the Minister 
of Foreign Affairs of Venezuela of 15 September 1993 (NM, Vol. TI, Annex 48) 
" For a graphic illustrating the delimitation line resulting from the Colombian 
position see NM, Vol. 1, Figure VI. 
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XII. Conclusions 
. 8: . '. 1 

3.137 In cases invul ving mu1 ti-purpose defimiration, the Couri sshould aim 

at an equal division of areas where the maritime projections of the 

coasts of the States between which delimitation is to be effected 

converge. The jurisprudence of the Court provides ample 

confirmarion thar the principIe of equal division applies in 

delimi tation of a single maritime boundary . 

3.138 The coasts defining the delimitation area (see Volume 1, Figure 1) for 

present purposes are as follows: 

(a) The mainland coast of Nicaragua from the terminus of the 

land boundary with Honduras (in the northj to the 

terminus of the la~id  boundary with Cosra Rica (in the 

south). 

{b) The maidand coast of CoIornbia opposite the coast of 

Nicaragua, and fronting on the same maritime areas. 

3.139 This assessrnent is not substantially affected by the question whether 

San Andres and ifs dependencies are derermined to be Nicaraguan or 

CoIornbian. Even if, for the sake of argument, the San Andres group 

were detennioed to be Colombian, the conseqnences of such a 

determination would not affect the essential gcographjcal 

relationship of the mainland coasts of the Parties. 



3.140 The equidistance Iine which results from application of the principle 

of equal division is provisionaI in the sense ahat it is subject to a 

process of adjustment resulting from any relevant circumstances. In 

the circumstances of the present case there is no legal basis for the 

adjustrnent of the median line. 

3.14 1 The relevant equitable criteria confirrn the equi table characier of the 

resulting rnedian line. The relevant criteria are: the incidence of 

natural resources in the disputed area, the principle of equal access to 

the nafural resources of the disptired asea, and securiry 

corisiderations. 

3.142 In the present case the test of proportionality does not reveal any 

necessity for correction of the median line. 

3.143 In case the Court finds rhat Colombia has sovereig~lty in respecr of 

the islands of San Andres and ~rovidencia, these islands should be 

enclaved and accorded a territorial sea enti tlement of twelve nautical 

miles, this being the appropriate equitable solution justi fied by the 

geographical and IegaI framework. 

3.144 The Republic of Nicaragua has sovereignty over the following cays: 

the Cayos de Albuquerque; the Cayos de Este Sudeste; the cay of 

Roncador; North Cay, Southwest Cay and any other cays on the 

bank of Serrana; East Cay, Beacon Cay and any other cays un the 

bank of Serranilla; and Low Cay and any other cays on the bank of 

Bajo Nuevo. 

3.145 If the Courr were to Frnd thar there are features on the bank of 

Quirasuefio that quaIify as is1ands under inremariona1 Iaw, the Court 

is requested to find that sovereignty over them rests with Nicaragua. 



: . , -  

3.146 Nicaragua holds that al1 of thë cays concerned, due to their sire, 

location and other characteristics, should not be accorded any weight 

in establishing the maritime boundary between Nicaragua and 

Colombia. In case the cays are Nicaragrran, giving no weight tu 

them implies that they are included in the maritime zones of 

Nicaragua generated by her other coasts. 

3.147 If any of the cays were determined tu be Coiornbian, such cays 

wouid be accorded enclaves in accordance with the principles of 

maritime delimitation. Nicaragua considers that the only possible 

equitable solution for the cays, in the case they were to be found to 

be CoIornbian, is to deIirnit a maritime baundary by drawing a 3 

nauticaI mile enclave around them. 





Having regard tu the IegrtI considerations and evidence set forrh in this 

Memorial: May it please the Court to adiud~e and deciare that: 

(1) the Regubljc of Nicaragua has sovereignty over the islands of San 

Andres, Providencia, and Santa Catalina and the apprirtenant 

islets and cays. 

(2) the Republic of Nicaragua has sovereignty over the following 

cays: the Cayos de Albuquerque; the Cayos del Este Sudeste; the 

Cay of Roncador; North Cay, Southwest Cay and any other cays 

on the bank of Serrana; East Cay, Beacon Cay and any other cays 

on the bank of Serranilla; and Luw Cay and any other cays on the 

bank of Bajo Nuevo. 

(3) if the Court were to find that there are features on the bank of 

Quitasueno that quaiify as isia~lds under international law, the 

Court is requested to find that sovereignty over such features rests 

with Nicaragua. 



(4) the Bacenas-Esguena Treaty signed in Managua on 24 March 

1928 was no1 IegaIIy valid and, in particrrlar, did not provide a 

legal basis for Colombian claims to San Andres and Providencia. 

( 5 )  in case rhe Court were Lo find that the Barcenas-Esguerra Treaty 

hacf been validly concIrided, then the breach of this Treaty by 

Colombia entitled Nicaragua to declare its termination. 

(6)  in case the Court were tu find that the Barcenas-Esguerra Treaty 

had been vaIidIy concluded and werc stiiI in force, then to 

determine that this Treaty did not establish a delimitation of the 

maritime areas along the 82" meridian of longitude West. 

(7) in case the Court fifids that CoIombia has sovereignty in respecr 

of the islands of San Andres and Providencia, these islands be 

enclaved and accorded a territorial sea entitlement of twelve 

rniIes, rhis k i n g  the appropriate equi tabIe soIution justified by rhe 

geographical and IegaI frarnework. 

(8) the equitable solution for the cays, in case they were to be found 

to be Colornbian, is to deIimit a rnariti~ne boundary by drawing a 

3 11autica1 mile enclave arorrnd them. 

(9) the appropriate form of delimitation, within the geographical and 

legal frarnework cunst ituted by the mainland coasrs of Nicaragua 

265 



and Colombia, is a single maritime boundary in the form of a 

median line between these mainland coasts. 

The Hague, 28 April2003. 

Carlos J. ARG~ELLO GOMEZ 

Agent of the Republic of Nicaragua 
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